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United States Court of Appeals for the 

District of Columbia 

i 

! 

j 

No. 6444. ! 

! 

The United States on Relation of Eliza Faull, \\jidow of 
James P. Faull, Deceased, Appellant, 

I 

i 

vs. 

i 

i 

Harold L. Ickes, as Secretary of the Interiok*. 

I 

a Supreme Court of the District of Columbia. 

At Law. 

No. 84267. | 

The United States on Relation of Eliza Faull, Widow of 
James P. Faull, Deceased, Plaintiff, 

vs. | 

Harold L. Ickes, as Secretary of the Interior, Defendant. 

i 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-eptitled 
cause, to wit: 
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UNITED STATES ON RELATION OF ELIZA FaULL VS. 


1 Filed July 24, 1934. 

In the Supreme Court of the District of Columbia. 


At Law. 


Xo. 84267. 

The United States on Relation of Eliza Faull, Widow of 
James P. Faull, Deceased, Plaintiff, 

vs. 

Harold L. Ickes, as Secretary of the Interior, Defendant. 

,7 • 7 

Petition for Writ of Mandamus. 

Comes now Eliza Faull, relator, and as grounds for this 
petition for a writ of mandamus alleges: 

1. That relator is a citizen of the United States and a 
resident of the State of California, and is the widow of 
James P. Faull, deceased, who during his lifetime was a 
citizen of the United States and a resident of the State of 
California; that at all times herein mentioned the said 
James P. Faull was upwards of twenty-one years of age 
and in all respects qualified to apply for and hold and own a 
desert-land entry on the public domain of the United States 
pursuant to law; that she brings this suit in her own right 
and as the legal representative and successor-in-interest of 
said James P. Faull, deceased. 

2. That the defendant is the duly appointed, qualified 
and acting Secretary of the Interior, at present a resident 
of the District of Columbia, and is sued herein in his official 
and representative capacity and not otherwise. 

3. That on or about the 4th day of August, 1921, the said 
James P. Faull, being then duly qualified to make a desert- 

land entry under the provisions of the act of Con- 
2 gress approved March 3, 1877 (19 Stats. 377), as 
amended by the act of Congress approved March 3, 
1891 (26 Stats. 1095), commonly known as the 4 ‘desert-land 
act”, filed his declaration of intention to reclaim a tract of 
desert land according to the terms and provisions of said 
acts of Congress, which land was situated in the Countv of 
Mono, State of California, and which application was filed 
at the United States Land Office at Independence, Cali- 
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fornia, being the land office for the district in which said 
lands were situated, and that the desert lands so applied for 
were described as follows, to-wit: ! 


“Fractional NM> NEV 4 , SEVt XEft, SE%, fractional 
SW 1 /!, Section 32, Township 2 North, Range 28 East, M. D. 
Meridian.’’ \ 


4. That at the time of filing said desert-land declaration, 
the said Janies P. Fanil paid all fees and commissions due 
or demanded by the United States and received Receiver’s 


receipt therefor; 


that said desert-land declaration was 


under oath and in form and manner provided by law, and 
was assigned Serial No. 07070 at said Independence land 
office; that subsequently said desert-land declaration was 
assigned Serial Xo. 020401 at the United States larid office 
at Sacramento, California, by which number said declara¬ 
tion is now known. 

5. That in said desert-land declaration, the said James P. 
Faull declared his intention to reclaim the above-described 
tract of desert land by conducting water upon thfe same 
within the period of four years thereafter, and at the same 
time filed a map of said land which exhibited a plan, show¬ 
ing the mode of contemplated irrigation, which plan was 
and is sufficient to thoroughly irrigate and reclaim said land 
and prepare it to raise ordinary agricultural cropjs; and 
also at the same time the said James P. Faull showed the 
source of water to be used by him for irrigation and 
3 reclamation of said land. 

G. That in filing the aforesaid map, and in show¬ 
ing the source of water to be used by him in the irrigation 
and reclamation of said land, the said James P. Faull com¬ 
plied with all the provisions of the desert-land statutes 
aforesaid, as a condition precedent to his right und(|r said 


statutes to make and be allowed a desert-land entry.] 

7. That said desert-land declaration was suspended by 
the Register and Receiver of the United States Land Office 
at Independence, California, when filed, to-wit, on i^ugust 
4, 1921, and remained so suspended until March 15, 1934, 
on which date the Commissioner of the General Land Office 
rejected it, among other things, saying: 

“In view of the fact that James P. Faull alleged as a 
source of water supply one that has been denied recogni¬ 
tion, you will notify him * * * that 30 days will be 
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UNITED STATES ON RELATION OF ELIZA FAULL VS. 


allowed within which to name a new and acceptable source 
of water supply, and on his failure to act or appeal within 
the time allowed the application hereby held for rejection, 
will be finally rejected and the case closed.” 

8. That pursuant to the provisions of the Rules of Prac¬ 
tice and Procedure of the Department of the Interior, re¬ 
lator duly filed an appeal from the decision of the Com¬ 
missioner of the General Land Office, such appeal being 
to the Secretary of the Interior for the exercise of his Su- 
pervisory Authority, and on June 14, 1934, the said Sec- 
retarv of the Interior rendered his decision in said case, 
finally rejecting the declaration of said James P. Faull to 
make a desert-land entry. 

9. That by reason of the acts performed by said James 
P. Faull, he acquired statutory and vested rights which 
could not rightly be disregarded or denied bv the Secre- 
tary of the Interior and/or the Commissioner of the Gen¬ 
eral Land Office, and that there was nothing for the 

4 said officers to do except the purely ministerial duty 
of directing that said desert-land declaration should 
be allowed and certificate of entry issued; but the Secre- 
tarv of the Interior has nevertheless neglected, failed and 
refused to perform his ministerial duty and has without 
warrant or authority of law rejected the said desert-land 
declaration and entry. 

10. That relator and said James P. Faull have each com¬ 
plied fully with all requirements of the statutes aforesaid 
and the lawful regulations of the Department of the In¬ 
terior affecting or bearing upon the right of said James 
P. Faull to make and be allowed a desert-land entry, and 
that in refusing to recognize and approve said declara¬ 
tion and entrv, the Secretary of the Interior has miscon- 
strued his power and authority under the statutes and has 
attempted to exercise a purported discretion which is not 
justified by the terms of said desert-land statutes or any 
other authority of law, and that in so denying the right 
of said James P. Faull to make such desert-land entry has 
deprived said James P. Faull and relator of his, her 
and/or their lawful property without due process of law 
and has denied him, her and/or them the equal protection 
of the laws, in violation of the fifth and fourteenth amend¬ 
ments to the Constitution of the United States. 
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11. That relator lias fully exhausted the procedure of 
the Department of the Interior in the establishment of the 
rights of said James P. Fault and/or herself, add has no 
further or adequate remedy or procedure thereih. 

Wherefore, it is respectfully prayed that this Kfonorable 
Court issue an order requiring the defendant j to show 
cause, within such reasonable time as the c<i)urt may 
5 deem proper, why a writ of mandamus should not 
issue herein; that this court adjudge that ljelator is 
entitled to the allowance of said desert-land entry tb the land 
hereinbefore described, and issue its writ of mandamus 
commanding the defendant to make, execute and dpliver to 
relator a certificate of the allowance of said desert-land 
entry; and for such other and further relief as to the court 
mav seem just and proper. I 

ELIZA FAULL, | 

By GEORGE R. WICKHAM, 

F. M. GOODWIN, ! 

F. W. CLEMENTS, j 

Attorneys for Refator. 

i 

State of California, 

County of San Diego, ss: 

Eliza Faull, being by me first duly sworn, depotes and 
says: That she is the plaintiff in the within and above- 
entitled action; that she has read the foregoing Petition 
for a Writ of Mandamus and knows the contents tjiereof; 
and that the same is true of her own knowledge, | except 
as to the matters which are therein stated upon }ier in¬ 
formation or belief, and as 1o those matters that phe be¬ 
lieves it to be true. ! 

ELIZA FAIjJLL. 

Subscribed and sworn to before me this 30th day of 
June, 1934. 

[notarial seal.] CHARLES C. OTIS, 

Notary Public in and for the Comity 

of San Diego, State of California. 

I 

My commission expires October 31, 1936. 
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6 Answer to Petition for Writ of Mandamus and Re¬ 
sponse to the Rule to Show Cause . 

Filed October 30,1934. 


Comes now the defendant, Harold L. Ickes, Secretary 
of the Interior, and for answer to the petition for Writ of 
Mandamus and response to the Rule to Show Cause why a 
writ of mandamus should not issue as prayed, states: 

1. That, upon his information and belief, he admits the 
allegations set forth in paragraph 1 of the petition. 

2. That lie admits the allegations set forth in paragraph 
2 of the petition. 

3. That, upon his information and belief, he admits the 
allegations set forth in paragraph 3 of the petition. 

4. That he admits the allegations set forth in paragraph 
4 of the petition. 

5. That he denies that the map filed by said James P. 
Faull when he made his desert-land declaration exhibited a 
plan which was and is sufficient thoroughly to irrigate and 
reclaim the land covered by the declaration and prepare the 
said land to raise ordinary agricultural crops; and that he 
denies that at the same time the said James P. Faull showed 
a source of water to be used bv him for irrigation and 
reclamation of said land, from which said source of water 
he could procure the water to be used for said irrigation 
and reclamation of said land; but that he otherwise admits 
the allegations set forth in paragraph 5 of the petition. 

Further answering paragraph 5 of the petition, defendant 
states that the act of Congress of March 3, 1891 (26 Stat. 
1095) requires: 

“Sec. 4. That at the time of filing the declaration 
7 hereinbefore required the party shall also file a map 
of said land which shall exhibit a plan showing the 
mode of contemplated irrigation, and which plan shall be 
sufficient to thoroughly irrigate and reclaim said land, and 
prepare it to raise ordinary agricultural crops, and shall 
also show the source of the water to be used for irrigation 
and reclamation.” 

Defendant further states that the said desert-land declara¬ 
tion made by said James P. Faull and the said map exhibit- 
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ing a plan of irrigation and reclamation named aijd showed 
as the source of the water to be used to irrigate ai^d reclaim 
said land a so-called source of water from which, as a mat¬ 
ter of fact, no water for said irrigation and reclamation 
could or can be procured; and that, therefore, the said 
declarant, James P. Faull, failed to comply with (fither the 
requirements of the said act of Congress or the regulations 
of the Secretary of the Interior relating thereto, wthicli reg¬ 
ulations are hereinafter set out in paragraph 12 liereof. 

G. That he denies the allegations set forth in paragraph 
6 of the petition. j 

Further answering paragraph 6 of the petition, 4efendant 
states that in filing a map which exhibited a plan Ishowing, 
as the source of water to be used by him in the irrigation 
and reclamation of said land, only a so-called s|ource of 
water from which, as a matter of fact, no water | for said 
irrigation and reclamation could or can be procured, the 
said James P. Faull failed to comply with either tllie condi¬ 
tions precedent to a desert-land entry established by the 
aforesaid act of Congress or with the regulations of the 
Secretary of the Interior giving effect to the aforesaid 
statutory requirements, which regulations are hereinafter 
set out in paragraph 12 hereof. 

7. That he admits the allegations set forth in paragraph 
7 of the petition. 

8 8. That he admits the allegations set forth in para¬ 
graph 8 of the petition. 

9. That he denies the allegations set forth in paragraph 

9 of the petition. 

Further answering paragraph 9 of the petition, defend¬ 
ant states that in rejecting said desert-land declaration and 
desert-land entry application he acted in the exercise of his 
lawful discretion; that his determination, that the said dec¬ 
laration and application did not meet the condition)* prece¬ 
dent to a desert-land entry under the public land laws of 
the United States, was conclusive and is not subject to re¬ 
view by the courts; that the relator’s petition herein seeks 
a writ of mandamus to serve as a writ of error, for which 
purpose the action of mandamus cannot be used. 

10. That he denies the allegations set forth in paragraph 

10 of the petition. 

Further answering paragraph 10 of the petition, defend¬ 
ant states that relator and said James P. Faull have not 
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complied fully with all requirements of the statutes afore¬ 
said and the lawful regulations of the Department of the 
Interior relating to desert-land entries; that in rejecting the 
said declaration and application for entry the Secretary of 
the Interior properly exercised his authority and power 
under the statutes; and that relator and said James P. 
Fault never, therefore, had any right by reason of said 
declaration and application for entry of which he, she 
and/or they were deprived. 

11. That lie denies the allegations set forth in paragraph 
11 of the petition insofar as they may be taken to allege the 
existence of rights to a desert-land entrv in James P. Faull 

and/or his widow, the relator in the above-entitled 
9 cause; but that he otherwise admits the allegations 
set forth in paragraph 11 of the petition. 

Answering the petition as a whole and responding to the 
Rule to Show Cause: 

12. Defendant states that the said James P. Faull’s ap¬ 
plication for la desert-land entry was filed under acts of 
Congress and the regulations of the Secretary’ of the Inte- 
rior relating thereto, which insofar as pertinent here are 
as follows: 

“That it shall be lawful for any citizen of the United 
States, or any person of requisite age ‘who may be entitled 
to become a citizen, and who has filed his declaration to 
become such’: and upon payment of twenty-five cents per 
acre—to file a declaration under oath with the register and 
the receiver of the land district in which anv desert land 
is situated, that he intends to reclaim a tract of desert 
land not exceeding one section (Limited to 320 acres by 
act of March 3, 1891, 26 Stat., 1095), by conducting water 
upon the same, within the period of three years (Time ex¬ 
tended to four years by act of March 3, 1891, supra) there¬ 
after: Provided, however, That the right to the use of 
water by the person so conducting the same, on or to any 
tract of desert land of six hundred and fortv acres shall 
depend upon bona fide prior appropriation; * * 

Act of March 3, 1877 (19 Stat., 377). 

“Sec. 4. That at the time of filing the declaration here¬ 
inbefore required the party shall also file a map of said 
land which shall exhibit a plan showing the mode of con¬ 
templated irrigation, and which plan shall be sufficient to 
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thoroughly irrigate and reclaim said land, and prepare it 
to raise ordinary argricultural crops, and shall also show 
the source of the water to be used for irrigation and recla¬ 
mation. * * *” Act of March 3, 1891 (26 Stlat., 1095). 

(Desert Land Circular.) i 

, i 

“12. Whoever makes a desert land entry mu^t acquire 

a clear right to the use of sufficient water to irrigate and 
reclaim the whole of the land entered, or as much of it as 
is susceptible of irrigation. Therefore, whoever tenders a 
desert land declaration, without definite arrangements for 
obtaining water, in anticipation of the construction of ex¬ 
tensive irrigation works not determined upon, ajnd where 
it is not demonstrated that water can be conserved in suffi¬ 
cient quantity and conveyed to the land, does not meet the 
requirements of the law, and the declaration sh^ll be re¬ 
jected by the register and receiver, subject to |he usual 
right of appeal. If applicant proposes to appropriate water 
for the irrigation of the land claimed by him, he must file 
with his declaration record evidence of his notice 
10 of appropriation under applicable State laws. In 
case he proposes to procure water through an irri¬ 
gation district, a corporation, or an association, re'pord evi¬ 
dence of a contract for water must accompany his declara¬ 
tion, or if no contract can be obtained prior to entry, some 
written assurance from responsible officials of such district, 
corporation, or association, having either a proposed irri¬ 
gation scheme, one under construction, or one completed, 
that, if entry be allowed, applicant will be able to procure 
from that source, the necessary water to irrigate and re¬ 
claim the land described in the declaration.” (43 L. D. 
203.) 

13. Defendant further states that the said James P. 
Faull, in his declaration as an applicant for a desert-land 
entry, stated that he expected to obtain his water supply to 
irrigate the land covered by his application fropi Rush 
Creek and Silver Lake Reservoir, through the Silvjer Lake 
Canal and Rush Creek Mutual Ditch Company’s carnal. 

14. Defendant further states that on March 16, 1{)21, the 
Rush Creek Mutual Ditch Company was held by decision 
of the General Land Office to be unsatisfactory as & source 
of water supply for desert-land entries; that by letter of 
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July 11, 1921, the General Land Office issued instructions 
that applications proposing the Rush Creek Mutual Ditch 
Company as a source of water supply and annual proofs on 
desert-land entries claiming expenditures for water right 
in said company should be suspended; and that pursuant 
to these instructions the application of James P. Faull was 
suspended when it was hied on August 4, 1921. 

15. Defendant further states that James P. Faull’s appli¬ 
cation for desert-land entry was held for rejection on March 
15, 1934, by the decision of the Commissioner of the Gen¬ 
eral Land Office. A true copy of said decision is attached 
hereto as defendant’s exhibit “A”, which it is prayed may 
be taken and read as a part hereof as though fully set forth 
herein. 


11 16. Defendant further states that the application 

was finally rejected, no response being made to the 
said letter of March 15, 1934, of the Commissioner of the 
General Land Office, as indicated by the report under date 
of June 9, 1934, of the register of the land office at Sacra¬ 
mento, California. A true copy of said report is attached 


hereto as defendant’s exhibit “B”, 


which it is prayed may 


be taken and read as a part hereof as though fully set forth 


herein. 


17. Defendant further states that on June 14, 1934, the 
petition for the exercise of supervisory authority over the 
said decision of the Commissioner of the General Land 
Office was denied by the decision of the First Assistant Sec¬ 
retary. A true copy of said Secretary’s decision is at¬ 
tached hereto as defendant’s exhibit “C”, which it is 
prayed may be taken and read as a part hereof as though 
fullv set forth herein. 

IS. Defendant further states that, as indicated by the 
aforesaid decisions of the Commissioner of the General 
Land Office and the First Assistant Secretary of the Inte¬ 


rior, defendant’s exhibits “A” and “C” attached hereto, 
said James P. Faull, in his declaration for a desert-land 
entry, Sacramento 020401, and in his map exhibiting a plan 
for the irrigation and reclamation of the land described in 
the declaration, named and showed as the source of water 
for said irrigation and reclamation a so-called source from 
which no water could be procured for said irrigation and 


reclamation; that the said declaration and the said map 
did not, therefore, comply with the statutory requirement 
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that the party making declaration for a desert-kjmd entry 
show, as a part of a map and a plan thoroughly tb irrigate 
and reclaim the land involved, a source of water tlo be used 
for irrigation and reclamation of the said land; that 

12 neither did said James P. Faull in said declaration 
or in said map and plan comply with the depart¬ 
mental regulations which require a party making declara¬ 
tion for desert-land entry to show an available source of 
water from which said party can procure the ijiecessary 
water to irrigate and reclaim the land described in the dec¬ 
laration. 

19. Defendant further states that the said James P. Faull 
never acquired by virtue of his desert-land entry applica¬ 
tion, Sacramento 020401, any right to a desert-lahd entry 
under the public land laws of the United States. 

20. Defendant further states that his decision rejecting 
the said declaration and application for desert-land entry 
was a determination of the Secretary of the Interior made 
in the exercise of his lawful discretion; that said determi¬ 
nation is conclusive and not subject to review by the 
Courts; and that relator’s petition seeks a writ otj manda¬ 
mus to serve the purpose of a writ of error, for wliich pur¬ 
pose the action of mandamus cannot be used. 

Wherefore, the premises considered, defendant having 
made full response to the Rule to Show Cause, anA having 
submitted his answer to the allegations of the plaintiff, 
prays that the rule be withdrawn and discharged" and the 
petition dismissed, and he be permitted to go hence without 
day, be for nothing held, and recover of plaintiff the costs 
of defense. 

HAROLD L. ICKE?, 
Secretary of the Inferior, 
By T. A. WALTERS, 

Acting Secretary of the Interior. 

13 District of Columbia, $$: 

T. A. Walters, being first duly sworn, on his oath says 
that he has read the foregoing Answer by him subscribed 
for and on behalf of Harold L. Ickes, Secretary of the In¬ 
terior, and that he knows the contents thereof, that 
the facts therein stated of his own knowledge are tijue, and 
those stated upon information and belief he believes to be 
true. 

T. A. WALTERS. 
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Subscribed and sworn to before me this 29th day of Oc¬ 
tober, 1934. 

[notarial seal.] W. H. REICHARD, 

Notary Public in and for the 
i District of Columbia. 

My Commission expires August 10, 1939. 

NATHAN R. MARGOLD, 

\Solicitor, Department of the Interior, 

J. KENNARD CHEADLE, 

Assistant Solicitor, Department of the Interior, 

FREDERIC L. KIRGIS, 

Assistant Solicitor, Department of the Interior, 

Attorneys for Defendant. 

Due service admitted this 29th dav of October, 1934. 

F. M. GOODWIN, 

F. W. CLEMENTS, 

GEORGE R. WICKHAM, 

Attys for Relator. 

14 Defendant’s Exhibit “A”. 


United States. 
Department of the Interior, 
General Land Office, 
Washington. 

“B” RSC. 


October 27, 1934. 

I hereby certify that the annexed copy of office letter 
“F” dated March 15, 1934, in Sacramento 020401 is a true 
and literal exemplification of the record thereof on file in 
this office in my custodv. 

In testimony whereof I have hereunto subscribed mv 
* •/ 

name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and vear above written. 
[seal.] ! " d/k. PARROTT, 

Acting Assistant Commissioner of 
the General Land Office. 
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United States j 

Department of the Interior, ! 

i 

General Land Office, 

Washington. j 

March 1^, 1934. 

Sacramento 020401 “F” LHD. 

James P. Faull. 

Holding Application for Rejection. 

Register, 

Sacramento, California. 

Sir : I 

On August 4, 1921, James P. Faull, who gave jiis post- 
office address as 2942 Marquita Street, Long Beach, Cali¬ 
fornia, filed desert-land application, you^ series 
15 020401, for the fractional N 2 /2 NE%, SE 1 /* NE%, 

SE%, fractional SWV 4 Sec. 32, T. 2 N., it. 28 E., 
M. D. M., California, containing 321.24 acres. 

In his application, the applicant gave as his source of 
water supply the Rush Creek Mutual Ditch Company. On 
March 16, 1921, this Company was held to be unsatisfac¬ 
tory as the source of water supply for desert-land j entries. 

This application is one of about 99 entries or [applica¬ 
tions for lands located in the same general territory in 
which the Rush Creek Mutual Ditch Company or thj) Sierra 
Land and Water Company is named as a source c|f water 
supply. 

The facts disclosed by the record shows that the projects 
of these two Companies in reality comprise one project, 
the latter being the water company and the former [the dis¬ 
tributing company under contract to purchase water from 
the latter. In other words, desert-land entrymen an^l appli¬ 
cants alleging the one or the other project as the source 
of water supply are dependent upon the same wate[r right. 

By letter of July 11, 1921, instructions were given that 
applications proposing the Rush Creek Mutual Ditch Com¬ 
pany as a source of water supply and annual proofs on 
desert-land entries claiming expenditures for water right 
in said Companies should be suspended. 
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Applications for rights of way filed under the act ot‘ 
March 3, 1801 (26 Stat. 1095), bv the Sierra Land and 
Water Company were, by letter of November 30, 1923, re¬ 
jected, and, on April 14, and November 18, 1925, instruc¬ 
tions were given that desert-land applications naming the 
Rush Creek Mutual Ditch Company and the Sierra Land 
and Water Company, respectively, as a source of water 
supply should be rejected subject to the right of appeal 
without first referring them to the special agent 

16 in charge, but the status of applications pending at 
date of the receipt of such letters was not thereby 

changed. 

The said right of way applications were rejected because 
the entire flow of Rush Creek, the proposed source of water 
supply, had been appropriated by others. The Company 
appealed to the Department and the right-of-way cases have 
been suspended awaiting the outcome of litigation involving 
the water right of the Sierra Land and Water Company. 
See 25 Pacific Reporter (2nd) 223. 

It having been determined bv said litigation that the 
Sierra Land and Water Company had no valid claim to the 
water right upon which the right-of-way applications were 
based, the Department, on December 8, 1933, reaffirmed the 
decision of November 30, 1923, rejecting the said right-of- 
way applications. 

By letter of February 21, 1934, you were instructed, 
among other things, that new applications to make desert- 
land entry, where said Companies are named as a source of 
water supply, should be disposed of in accordance with the 
current desert-land circular. 

On March 5, 1934, there was received in this office a 
letter from Mrs. Elizabeth Faull, Route 3, Box 765 B, San 
Diego, California, widow of the entryman, wherein informa¬ 
tion is requested as to the status of the desert-land entry of 
her former husband. A carbon copy of the letter acknowl¬ 
edging receipt, of her letter is enclosed herewith. 

In view of the fact that James P. Faull alleged as a 
source of water supply one that has been denied recognition, 
you will notify him at his address of record and the jjost- 
office nearest the land that 30 days will be allowed within 
which to name a new and acceptable source of water 

17 supply, and on his failure to act or appeal within the 
time allowed the application, hereby held for rejec- 
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tion, will be finally rejected and the case closed. You will 
also send a notice to Mrs. Elizabeth Faull, his widow. 

In due time submit report with evidence of service. 

Very respectfully, 

* (Sgd.) FRED W. JOHNSON, 

Commissioner. 

i 

Defendant's Exhibit “B.” j 

United States. | 

Department of the Interior, | 

General Land Office, J 

Washington. 

“B” RSC. October 27, 1934. 

I hereby certify that the annexed copy of lettej* dated 
June 9, 1934, from the register of the district lai^d office 
at Sacramento, California, in Sacramento 020401 is a true 
and literal exemplification from the original on file in this 
office in my custody. 

In testimony whereof I have hereunto subscribed my 
name and caused the seal of this office to be affixedj at the 
city of Washington, on the dav and year above written. 
[seal.] D. K. PARROTT, 

Acting Assistant Commissioner of the 

General Land Office. 

18 United States. 

Department of the Interior, 

General Land Office. 

Sacramento, California. 

(Place.) 

June 9, 1934. | 

(Date.) 

Serial DL 02(^401. 

Replying to letter “F”, dated March 15, 1934. 
Claimant: James P. Faull. 

Proof of Service Transmitted. | 

Dated April 26, 1934. 

The Commissioner of the General Land Office. 

Sir: 

Transmitted herewith is proof of service of the '^bove 
mentioned letter. The time allowed thereunder has expired. 
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Report is made that the party in interest has not made 
response thereto. 

(If additional evidence, appeal or showing made, so state 
and transmit papers; if registered letter returned un¬ 
claimed, transmit same herewith.) 

Notice sent claimant at 2942 Marquita St. Long Beach 
was returned marked “deceased”. Postmaster requested 
to deliver same to widow, Elizabeth Faull. 

Very respectfully, 

(Sgd.) * ELLIS PURLEE, 

Register. 

(Title.) 


19 . Defendant's Exhibit “C”. 

1-480. 

United States of America. 

Department of the Interior, 

Washington, D. C. 

October 29, 1934. 

Pursuant to Title 28, Paragraph 661, United States Code, 
I hereby certify that the annexed papers are true copies of 
the originals as they appear upon the records and files of 
the Department of the Interior. 

In testimony whereof, I have hereunto subscribed my 
name, and caused the seal of the Department of the In¬ 
terior to be affixed, the day and vear first above written. 
[seal.] ‘ ‘ T. A. WALTERS, 

i First Assistant Secretary of the Interior. 
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Department of the Interior, J 

Washington. 

A. 17930. June 14. 1934. 

James P. Faull et al. 


Sacramento 020401, etc. 

Desert-land Applications Rejected. 

Petition Denied. 

Petition for the Exercise of Supervisory Authority . 

By decision dated March 15, 1934, the (iommis- 
20 sioner of the General Land Office rejected th^ desert- 
land application of James P. Faull, Sacfamento 
020401, filed August 4, 1921, saying: 

i 

“In his application the applicant gave as his source of 
water supply the Rush Creek Mutual Ditch Company. On 
March 16, 1921, this company was held to be unsatisfac¬ 
tory as the source of water supply for desert-land entries. 

This application is one of about 99 entries or applica¬ 
tions for lands located in the same general territory in 
which the Rush Creek Mutual Ditch Company or the 
Sierra Land and Water Company is named as a source 
of water supply. 

The facts disclosed by the record show that the projects 
of these two companies comprise one project * *1 *. 

On April 14, and November 18, 1925, instructions were 
given that desert-land applications naming the Rush Creek 
Mutual Ditch Company and the Sierra Land and Water 
Company, respectively, as a source of water supply should 
be rejected. 

*•#*•» » 

In view of the fact that James P. Faull allegetl as a 
source of water supply one that has been denied recog¬ 
nition, you will notify him * * * to name a n^w and 

acceptable source of water supply, and on his failure to 
act or appeal * * * the application, hereby held for 

rejection, will be finally rejected and the case closed. ^ 
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George K. Wickham, of Los Angeles, California, who 
represents himself to be the attorney for “the heirs of 
James P. Faull, deceased, and for numerous other desert- 
land entrymen for lands adjacent and nearby to the entry 
of said Faull”, has filed a petition for the exercise of su¬ 
pervisory authority by the Secretary of the Interior, con¬ 
tending that under the desert-land laws the right of entrv 
is a statutory right and the Department has no authority 
of law to inquire into any alleged source of water supply 
as a condition precedent for allowing entry. 

In Section 1 of the act of March 3, 1877 (19 Stat. 377), 
it is provided: 

“That it shall be lawful for any citizen of the United 
States * * * to file a declaration under oath * * * 

that he intends to reclaim a tract of desert land not 
21 exceeding one section, by conducting water upon the 
same,i within the period of three years thereafter: 
Provided , however. That the right to the use of water bv 
the person so conducting the same, on or to any tract of 
desert land of six hundred and forty acres shall depend 
upon bo)ta fide prior appropriation.” 


There have been many amendatory and supplementary 
acts. 

On March 23, 1914 (43 L. D. 203), the Department 
amended the desert-land circular of September 30, 1910 
(39 L. D. 253), to read in part as follows: 


a' 


Whoever makes a desert-land entry must acquire a 
clear right to the use of sufficient water to irrigate and 
reclaim the whole of the land entered, or as much of it 
as is susceptible of irrigation. Therefore whoever tenders 
a desert-land declaration, without definite arrangements 
for obtaining water, in anticipation of the construction of 
extensive irrigation works not determined upon, and where 
it is not demonstrated that water can be conserved in 
sufficient quantity and conveyed to the land, does not meet 
the requirements of the law, and the declaration shall be 
rejected.” 


Congress clearly recognized and approved the amended 
desert-land regulations as lawful and proper in passing 
the act of March 4, 1915 (3S Stat. 113S, 1161), wherein it 
is provided: 
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* 4 That the Secretary of the Interior may, in hi$ discre¬ 
tion, extend the time within which final proof is Required 
to be submitted upon any lawful pending desert-laid entry 
made prior to July 1, 1914.” 

There is also in said act provided for other relief for 
desert-land entrymen whose entries were allowed prior to 
July 1, 1914, and who had no reasonable prospect of se¬ 
curing sufficient water to effect reclamation of th4 irriga¬ 
ble land entered, showing that Congress recognized that 
after July 1, 1914, this Department did not allow desert- 
land entries without prima facie evidence of a 
sufficient water for irrigation. 

In Circular No. 474, dated May 18, 1916 (45 L. D. 345), 
revised December 18, 1928 (50 L. D. 443), the Department 
savs: 


ight to 


“As the desert-land law requires the artificial 


oo 


irriga¬ 
tion of any lands entered thereunder, lands which are 
not susceptible of irrigation by practicable means 
are not deemed subject to entry as desert lanes. The 
question as to whether any particular tract sought to be 
entered as desert land is in fact irrigable from the 
proposed by the applicant will be investigated anc 
mined before the applicaion for entry is allowed.” 

The Department has authority to make rules and 
tions appropriate or necessary to administration 
desert-land laws. (Sec. 2478, R. S.) 

It would be unreasonable to hold that the Department 


source 

deter- 


regula- 
of the 


must allow entry on desert-land applications* without ques¬ 
tioning or looking into the alleged sources of water supply 
for irrigation. Allowance of desert-land entries without 
such inquiry or investigation has been, and would!be, an 
open door to speculation and fraud. Lands coujd and 
would be segregated and held for years without aijy pos¬ 
sibility or intent of effecting reclamation. 

In the Faull case the applicant’s widow wrote und^r date 
of March 2, 1934: 

“We intended to improve the land as soon as we could 
obtain water for irrigation. We paid more than $3,000 and 
received water stock from a company who was supposed 
to deliver us water in a short time. More than 12 years 
have passed and we have been unable to get watfcr for 
reasons I am not familiar with.” 
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Water for irrigation was to be obtained from Rush 
( •reek and Silver Lake Reservoir, through the Silver Lake 
Canal and Rush Creek Mutual Ditch Company canal. 
There has been no evidence that the canal and ditch com¬ 
panies have any right to water for irrigation purposes. 
To allow desert-land entries under such conditions would 
be an injustice and injury to the applicants and to the 
public. 

The Department is of the opinion that it has ample au- 
thority for the rules and regulations in force under 

23 the desert-land laws, and that the Sierra Land and 
Water Company and Rush Creek Mutual Ditch Com¬ 
pany are not acceptable as a source of water supply in 
connection with desert-land applications and entries. 

The petition is denied. 

(Signed) T. A. WALTERS, 

First Assistant Secretary. 

Demurrer to Defendant's Return to the Rule and Answer. 

Filed November 12, 1934. 

*•••••• 

Plaintiff says that the defendant’s return to the rule 
and answer are bad in substance. 

F. W. CLEMENTS, 
Attorney for Plaintiff. 

1. Plaintiff at the time of the filing of her desert land 
declaration with the Land Department also filed a map of 
the land applied for and exhibited a plan showing the mode 
of contemplated irrigation, and that she was otherwise 
qualified under the act; that she therefore met the lawful 
requirements of the statute and became entitled to its bene¬ 
fits, viz; the right to reclaim and earn a patent to the 
lands. 

2. That under Sec. 2, Act Mch. 3, 1891 (26 Stats. 1095), 
“No land shall be patented to any person under this act 
unless he or his assignors have expended in the necessary 
irrigation , reclamation, and cultivation thereof, by means 
of main canals and branch ditches, and in permanent im¬ 
provements on the land, and in the purchase of water 

24 rights for the irrigation of the same, at least three 
dollars per acre for whole tract reclaimed and pat- 
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exited in the manner following: Within one year aftei: mak¬ 
ing entry for such tract of desert land as aforesaid, the 
party so entering shall expend not less than one dolljar per 
acre for the purposes aforesaid; and he shall in like njianner 
expend the sum of one dollar per acre during the Second 
and also during the third year thereafter, until the full sum 
of three dollars per acre is so expended”. 

3. That plaintiff is not seeking to compel the issuance 
of a patent, preliminary to which she must acquire aj water 
right sufficient to irrigate the lands, and that defendant’s 
action in rejecting plaintiff’s desert declaration solely on 
the ground that she was not shown to be possessed of a 
water right was aiffiitrary and unwarranted. 

4. That the claimed discretionary power vested in tjhe de¬ 
fendant must be exercised within the law and not to Extend 
the requirements of the law. 

5. That the plaintiff having met every lawful require¬ 
ment of the statute is entitled to allowance of her desert 
land declaration, and that defendant’s withholding pf his 
approval is arbitrary and unwarranted and the plaintiff is, 
therefore, entitled to the writ of mandamus as prayed for in 
its bill. 

F. W. CLEMENTS, 
Attorney for Plaintiff. 

Service of copy acknowledged November 12, 1934. 
FREDERIC L. KIRGIS, 

Attorney for Defendant. 

25 Memorandum Opinion of Justice Adkins. 

Filed December 17, 1934. 

* # * * * * # 

This is a petition for writ of mandamus to compel the 
Secretary of the Interior to direct that a certain dfesert- 
land declaration should be allowed and a certificate tty that 
effect issued. 

The application was filed on August 4, 1921, by peti¬ 
tioner’s husband and predecessor in interest, now deceased. 
He declared his intention to reclaim a certain tr^ct of 
desert-land according to the terms of the Act of March 3, 
1877 (18 Stat. 377), as amended by the Act of Max*ch 3j 1891 
(26 Stat. 1095), commonly known as the Desert-land Act. 
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In the application lie gave as his source of water supply 
the Rush Creek Mutual Ditch Company. The application 
was one of a number of applications for land located in 
the same general territory, in which applications the Rush 
Creek Mutual Ditch Company or the Sierra Land & Water 
Company was named as a source of water supply. Ap¬ 
parently the projects of the two companies comprise one 
project. 

In March, 1921, the Land Office held that the Rush Creek 
Mutual Ditch Company was unsatisfactory as a source of 
water supply for desert-land entries. 

Because the Sierra Land & Water Company was engaged 
in litigation in the state courts of California with respect 
to its claim to the right to use certain waters, linal action 
on the application in question was withheld until March 15, 
1934, when the Commissioner of the Land Office rejected 
the application. He then directed that notice be given to 
the applicant that the source of water supply was 
26 one that had been denied recognition, and that he 
would be allowed thirty davs within which to name a 
new and acceptable source of water supply, and that on his 
failure to act or appeal the application be finally rejected. 

The applicant did not name another source of water 
supply but appealed, and on June 14, 1934 the application 
was finally rejected by the First Assistant Secretary of the 
Interior. The right of the Sierra Land & Water Company 
to the use of the water claim was denied by the Supreme 
Court of California in Sierra Land <£ Water Company v. 
Cain Irr. Co., 25 Pac. (2nd) 223. 

Section 4 of the Act of 1891, before mentioned, provides 
that at the time of filing the declaration of intention to 
reclaim a tract of desert-land the party shall also file a map 
of the land which shall exhibit a plan showing the mode of 
contemplated irrigation and shall also show the source of 
water to be used for irrigation and reclamation. 

Since it affirmatively appears that the source of water 
supply named by declarant owns no water I think the dec¬ 
laration does not meet the statutory requirements. 

I think also the regulations promulgated in 1914 by the 
Secretary of the Interior were reasonable and appropriate 
under the statute and that petitioner’s declaration did not 
complv with those regulations. 
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It follows that the demurrer to the answer must ibe over¬ 
ruled and the application for writ of mandamus denied. 
December 17,1934. 

JESSE C. ADKINS, 

Justice. 

27 Final Order. 


Filed February 15,1935. j 

****** f 


The above-entitled matter having come on to be heard 
the 1st day of December, 1934, on the petition for) writ of 
mandamus, the rule to show cause issued herein jhe 24th 
day of July, 1934, the return of the defendant to sjaid rule 
to show cause, the answer of the defendant to the petition, 
and the demurrer of the plaintiff to the defendant’s answer; 

And at said time the plaintiff and the defendant) having 
appeared by their respective counsel and the arguments of 
counsel having been heard, the matter having been submit¬ 
ted and taken under advisement by this Court, and the 
same having been carefully considered, the Court being 
fully advised in the premises: it is hereby 

Ordered, adjudged and decreed this 15th day of Febru¬ 
ary, 1935, that the plaintiff’s demurrer be and the same 
hereby is overruled. Whereupon, the plaintiff having 
elected to stand upon her demurrer, it is further 

Ordered, adjudged and decreed that the rule tp show 
cause be and the same hereby is discharged and tjiat the 
petition herein be and the same hereby is dismissed. 

JESSE C. ADKINS, 

Justice. 

From the foregoing order the plaintiff by her attorney of 
record in open Court notes an appeal to the United! States 
Court of Appeals for the District of Columbia; whereupon 
an undertaking to act as a cost bond is hereby fixecj in the 
sum of one hundred dollars ($100) with lpave to 
28 deposit fifty dollars ($50) cash with the Clerk in 
lieu thereof. 

JESSE C. ADKINS, 

Justice. 

Febv. 11, 1935. 

No objection as to form. 

F. W. CLEMENTS, j 

A tty. for Plaintiff. 
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Assignment of Error. 

Filed February 14, 1935. 

w * 

• #••••• 

Now comes the plaintiff, by its attorneys, and say that 
error was committed herein by the Supreme Court of the 
District of Columbia, in the following particulars, viz: 

1. In overruling the demurrer to the answer. 

2. In failing to find and hold that plaintiff at the time 
of the filing of her desert land declaration with the Land 
Department also filed a map of the land applied for and 
exhibited a plan showing the mode of completed irrigation, 
and that she was otherwise qualified under the act; that 
she therefore met the legal requirements of the statute 
and became entitled to its benefits, viz; the right to reclaim 
and earn a patent to the lands. 

3. In failing to find and hold that under Sec. 2, Act Mch. 
3, 1891 (26 Stats. 1095), “No land shall be patented to any 
person under; this act unless he or his assignors have ex¬ 
pended in the necessary irrigation , reclamation, and culti¬ 
vation thereof, by means of main canals and branch ditches, 

and in permanent improvements on the land, and in 
29 purchase of water rights for the irrigation of the 
same, at least three dollars per acre for whole tract 
reclaimed and patented in the manner following: Within 
one vear after making cntrv for such tract of desert land 
as aforesaid, -the party so entering shall expend not less 
than one dollar per acre for the purposes aforesaid; and 
he shall in like manner expend the sum of one dollar per 
acre during the second and also during the third vear 
thereafter, until the full sum of three dollars per acre is 
so expended”. 

4. In failing to find and hold that plaintiff is not seeking 
to compel the issuance of patent, preliminary to which she 
must acquire a water right sufficient to irrigate the lands, 
and that defendant’s action in rejecting plaintiff’s desert 
declaration solely on the ground that she was not shown to 
be possessed of a water right, was arbitrary and unwar¬ 
ranted. 

5. In failing to hold that the claimed discretionary power 
vested in the defendant must be exercised within the law 
and not to extend the requirements of the law. 
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6. In failing to find and hold that the plaintiff having 
met every lawful requirement of the statute is entitled to 
allowance of her desert land declaration, and that] defend¬ 
ant’s withholding his approval is arbitrary ancj unwar¬ 
ranted and the plaintiff is, therefore, entitled to the writ 
of mandamus as prayed for in its bill. 

7. In entering its decree herein dismissing the bill of 
complaint. 

F. M. GOODWIN,! 

F. W. CLEMENT$5, 
Attorneys for Plaintiff , Eliza Fault, 
Widow of James P. Fault, Deceased. 

30 Service acknowledged this 12 dav of February, 
1935. ‘ I 


J. KENNARD CHEADLfi, 

Attorney for Appellee. 


Memorandum. 


February 15, 1935—$50 deposited in lieu of bond on 
appeal. | 

Designation of Record. 

Filed February 14, 1935. 


1. Bill of complaint. 

2. Answer of defendant. 

3. Demurrer to answer. 

4. Memorandum opinion of Justice Adkins. 

5. Decree dismissing bill of complaint including notice 
of allowance of appeal. 

6. Minute showing deposit of costs. 

7. Assignment of error. 

8. This designation. 

F. M. GOODWIN, 

F. W. CLEMENTS, 
Attorneys for Plaintiff, Eliza Fault, 
widow of James P. Fault, deceased. 
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31 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 30, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 84267 at Law, wherein The United 
States on relation of Eliza Faull, widow of James P. Faull, 
deceased, is Plaintiff and Harold L. Ickes, as Secretary of 
the Interior, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 27th day of March, 1935. 

(Seal Supreme Court of the District of Columbia.) 

FRANK E. CUNNINGHAM, 

Cleric. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 6444. The United States on Relation of Eliza Faull, 
Widow of James P. Faull, deceased, Appellant, vs. Harold 
L. Ickes, as Secretary of the Interior. United States Court 
of Appeals for the District of Columbia. Filed Mar. 28, 
1935. Henry W. Hodges, Clerk. 
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IN THE 


i 

Court of JUpprate, ©fetrict of Columbia 

January Term, 1935. 


No. 6444. 


The United States, Ex rel ; Eliza Faull, wido 
James P. Faull, deceased, Appellant , 



v. 

Harold L. Ickes, as Secretary of the Interior, 

Appellee . 


APPEAL FROM THE SUPREME COURT OF *HE 
DISTRICT OF COLUMBIA. 


BRIEF AND ARGUMENT FOR APPELLAN^. 

I 

The case comes before the court on appeal of E^iza 
Faull, from the decree below overruling the demurrer 
to the defendant’s answer and dismissing appellant’s 
petition for a writ of mandamus commanding appellee 
to allow appellant’s application for desert land eritry 






o 


as applied for. The hearing was had upon bill and 
answer. 

, STATEMENT OF THE CASE. 

The case presents the questions (a) whether appel¬ 
lant, bv tlie filing of a desert land declaration by her 
deceased husband, under the act of March 3, 1877 (19 
Stat., 377) as amended by the act of March 3, 1891 (26 
Stat. 1095), relating to what is known as “desert land 
entries” on the public domain, acquired a vested right 
to make such an entry upon full compliance with all 
conditions set forth in said acts of Congress; and (b), 
whether the Secretary of the Interior, appellee herein, 
may by regulation, impose conditions to the recogni¬ 
tion of such an entry, in excess of the requirements 
made bv Congress. 

The facts of the case are not in dispute, and may be 

brieflv stated as follows: 

•> 

On or about the 4th day of August, 1921, James P. 
Faull, a qualified applicant under the desert land act, 
filed his declaration of intention to reclaim a tract of 
desert land according to the terms and provisions of 
the aforesaid statutes: that at that time he paid all fees 
and commissions due or demanded bv the United 
States; that in said declaration, he declared his inten¬ 
tion to reclaim the tract of land described therein, bv 
conducting water upon the same within a period of 

four vears thereafter; that at the same time he also 
* 

filed a map of said land which exhibited a plan show¬ 
ing the mode of contemplated irrigation, which plan 
was sufficient to thoroughly irrigate and reclaim such 
land and prepare it to raise ordinary agricultural 
crops; and that he also showed the source of water to 
be used by him for irrigation and reclamation of said 
land. 


3 


By a final decision of June 14, 1934, appellee re¬ 
jected the desert-land declaration aforesaid, upon the 
ground that the source of water supply alleged bjy the 
said declarant had been denied recognition by thejland 
Department. 

The gist of the controversy presented, is whether 
appellee’s regulations under which he demands! evi¬ 
dence of the sufficiency of a water right, as a condjition 
to the allowance and recognition of a desert landj dec¬ 
laration, are valid regulations. The court below! sus¬ 
tained these regulations, and the power of the appellee 
to make them, as evidenced by the following extract 
from its decree; 

“Since it affirmatively appears that the source 
of water supply named by declarant owns; no 
water 1 think the declaration does not meet! the 
statutory requirements. 

1 think also the regulations promulgated in 1914 

bv the Secretary* of the Interior were reasonable 
» * 

and appropriate under the statute and that peti¬ 
tioner’s declaration did not comply with those [reg¬ 
ulations.” 

ARGUMENT. 

The act of March 3, 1877, (19 Stat. 377) consistjs of 
three sections. The act of March 3, 1891 (26 Stat. 
1095) added five new sections—viz, Secs. 4 to 8 inclu¬ 
sive. There has been no subsequent amendments 
which would bear upon the issues of this case. 

For the convenience of the Court, we have prepared 
copies of these acts, and have given bold-face emphasis 
to certain portions deemed specially important to this 
case. These acts will be found in Appendix 1. 



4 


A DESERT LAND ENTRY IS A CONTRACT WITH 

THE UNITED STATES. 

Section 1 of the act of 1877 provides: 

“That it shall be lawful for anv citizen ’ * * 

•* 

upon payment of twenty-five cents per acre—to 
tile a declaration under oath * * * that lie in¬ 

tends to reclaim a tract of desert lands 
by conducting water upon the same within the 
period of three years thereafter 


We think the term “it shall be lawful” constitutes 
an invitation—an oiler—on the part of the United 
States, to any person otherwise duly qualified, to con¬ 
tract with it in respect of a tract of desert lands. When 
the proffered contract has been duly accepted by a 
qualified person and the original payment prescribed 
paid with application duly executed there arises a man¬ 
datory duty on appellee to give effect to such contract; 
he is without discretion to repudiate a solemn obliga¬ 
tion. Sinking Fund Cases (99 V. S. 700, 718, 719); 
United States v. Chandler Dunbar Co. (152 Fed. 25, 


41). 

An entry of public lands is a contract. Hastings , 

etc. It. It. Co. v. Whitney (132 U. S. 357, 363, 364); 

Hoofnagle v. Anderson (7 Wheat. 212, 214); Brush v. 

Ware (15 Pet. 93, 110): Parsons v. Yenzke (164 U. S. 

89, 92): Bowlby v. IIays (34 L. D. 376); Nelson v. 

Northern Pacific Railway (188 U. S. 108, 127); Mary 

C. Sands (34 L. D. 653): Alice M. Reason (36 L. D. 

279); Fred TP. K'nnhle (20 L. P. 67, 68). Moreover, a 

lawful right to such an entrv dulv asserted is. in con- 
» « • 

templation of law, the legal equivalent of an entry. 
Charles C. Conrad (39 L. D. 432); Rippy v. Snowden 
(47 L. D. 321); Louise E. Johnson (48 L. D. 349); 
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Heryford v. Brown (49 L. D. 248); Weyerhauser v. 
Hoyt (219 U. S. 380, 31 S. Ct. 300, 56 L. ed. 258). 

We believe appellee is without authority to deny or 
disregard a right of entry granted by statute; thifc, we 
say, rests upon sound legal principles. Like principles 
were enunciated by the Supreme Court in Payiie v. 
New Mexico (255 U. S. 367), wherein it was held*.; 

“The provision under which the selectionjwas 
made was one inviting and proposing an exchange 
of lands. Bv it Congress said in substance th the 
State: If vou will waive or surrender vour titled 

m/ 

tract in the reservation, vou may select and take 
in lieu of it a tract of like area from the unappro¬ 
priated non-mineral public lands outside the reser¬ 
vation. Acceptance of such a proposal and com¬ 
pliance with the terms confer a vested right in the 
selected land which the land officers cannot law¬ 
fully cancel or disregard. In this respect the pro¬ 
vision under which the State proceeded does j not 
differ from other land laws which offer a convey¬ 
ance of the title to those who accept and fully com¬ 
ply with their terms .’’ 

The statute construed in Payne v. New Mexico, 
supra, was one inviting a surrender of a tract already 
owned by the State in a forest reserve, in exchange for 
an equal area outside the reserve. The invitatior. in 
the desert-land statutes is that an entry shall be al¬ 
lowed, and patent issued to those who meet the pro¬ 
visions thereof. In either case, the party or State has 
accepted the invitation which Congress has invited. 
And of this, the Court said: “ Acceptance of suck a 
proposal and compliance with its terms confer a vested 
right in the selected land which the land officers canfiot 
lawfully cancel or disrgard 
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REFERENCE IN THE ACT OF 1877 TO “BONA 
FIDE PRIOR APPROPRIATION” OF WATER 
REFERS TO A PUBLIC POLICY: IT DOES NOT 
REFER TO A CONDITION RESPECTING THE 
RIGHT TO INITIATE A DESERT-LAND 
ENTRY. 

In the decision of appellee of June 14,1934, rejecting 
appellant’s desert land declaration, there is quoted a 
portion of the proviso to Sec. 1 of the act of March 3, 
1877, “that the right to the use of water by the person 
so conducting the same on or to any tract of desert 
land # # * shall depend upon bona fide appropriation.” 
The court below found that “since it affirmatively ap¬ 
pears that the source of water supply named by de¬ 
clarant owns no tvater, I think the declaration does not 
meet the statutory requirements.” Because the lan¬ 
guage of the court below, as well as the decision of 
appellee which is complained of in the petition for 
mandamus, is slightly confusing as to what may be 
inferred therein, it is deemed appropriate to briefly 
discuss the proviso to section 1 of the act of 1877. 

After stating it shall be lawful for a citizen to file a 
desert-land declaration, etc., the proviso in full reads: 

“Provided, however, that the right to the use 

of water by the person so conducting the same, on 

or to anv tract of desert land of six hundred and 
* 

forty acres shall depend upon bona fide prior ap¬ 
propriation; and such right shall not exceed the 
amount of water actually appropriated and neces¬ 
sarily used for the purpose of irrigation and rec¬ 
lamation: and all surplus water over and above 
such actual appropriation and use, together with 
the waiters of all lakes, rivers, and other sources of 
water Supply upon the public lands, and not navi¬ 
gable, shall remain and be held free for the appro- 




priation and use of the public for irrigation, jnin- 
ing, and manufacturing purposes, subject to exist¬ 
ing rights.” j 

I 

The phrase “the right to the use of water shall] de¬ 
pend upon bona tide prior appropriation,” does not 
refer to a prior appropriation of water, as a condition 
respecting the allowance or recognition of a desert- 
land entry, but has reference solely to the mannef of 
acquiring an estate in water or water rights upon 
which the right to a patent to a desert-land entry piay 
be predicated. Our views are supported by the |Su- 
preme Court, in United States v. Rio Grande Dam and 
Irrigation Co. (174 U. S. 690), wherein the court says 
after quoting the proviso: 

“Obviously by these acts, so far as they ex¬ 
tended, Congress recognized and assented to the 
appropriation of water in contravention of the 
common law rule as to continuous flow * * * 

And in reference to all these cases of purely local 
interest the obvious purpose of Congress was to 
give its assent, so far as the public lands were con¬ 
cerned, to any system, although in contravention 
to the common law rule, which permitted the ap¬ 
propriation of these waters for legitimate indus¬ 
tries.” Page 706. 

It therefore follows, that a water right, upon which 
patent to a desert-land entry may be predicated, must 
conform to the new doctrine of appropriation, as dis¬ 
tinguished from the common-law doctrine of riparian 


rights. 

The further language of the proviso that “such right 
shall not exceed the amount actually appropriated ahd 
necessarily used for the purpose of irrigation,” is cor¬ 
roborative of the public policy that the measure of 
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water which may be lawfully appropriated is that 
amount which may be put to a beneficial use. This 
view is further strengthened by the remainder of the 
proviso that the surplus water over and above such 
“actual appropriation and use”, shall remain and be 
held free for the appropriation and use of the public 
for irrigation, etc. 

Said proviso, therefore, furnishes no basis for any 
holding that the appropriation of water must precede 
or be coincident with the filing of a desert land deela- 
ration. 

The desert-land statute authorizes the filing of an 
application by filing a declaration of intention to re¬ 
claim the land by conducting water thereon within 
three vears thereafter. (Extended to four vears bv the 
act of 1891.) The words of the statute “declaration 
of intention to reclaim” are significant. Besides, as 
will be pointed out, the act, a complete system in it¬ 
self, provides the penalty of cancellation in event the 
claimant does not reclaim the land within the four 
vears allowed therefor. 


To hold that the entrvman must have a water right 
when he files his declaration, completely ignores the 
succeeding portions of the act which holds out the in¬ 
ducement of a patent, if, within the four years after 


filing such declaration, 
ducting water thereon. 


he reclaims the land bv con- 
The term “declaration of in¬ 


tention to reclaim" 


, therefore clearly indicates that 


the entrvman is not obligating himself at all hazards, 
to reclaim the land. He is only required to aver that 


he intends —an expectation on his part as a present 


fact—to secure water; this intention or expectation 


cannot mean that he must show a present ability to 
carry out his expectant purpose by securing water in 
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advance of his public land entry. If the act compre¬ 
hended a water right in advance of entry, it >vould 
have so specifically provided. 

it is provided in the act; that at any time \Vithin 
four years after filing said declaration, “upon milking 
satisfactory proof of the reclamation of the laiid in 
the manner aforesaid”, and upon payment of j$1.00 
per acre, a patent shall issue to declarant. The \|’ords 
“in the manner aforesaid” are significant. Reclama¬ 
tion, as defined in the statute, must be accomplished by 
conducting water on and to the land and irrigating 
the same. The words “in the manner aforesaid”, 
therefore, relate to the reclamation of the land b^ T ac¬ 
tual application and use of water. This use of \|ater 
is conditioned upon title thereto by appropriation, un¬ 
der the laws relating to appropriation of water, j The 
term “reclamation in the manner aforesaid”, can 


moan nothing else than that the irrigation mus]t be 
done by means of water whose ownership is predica¬ 
ted upon a lawful appropriation thereof. Nothing in 
the act, either in terms or reasonable inference] de¬ 
clares that such appropriation must precede the land 
entry, or as making a condition upon which ejntrv 
would be allowed. 

Being granted by the statute four years in which to 
irrigate and reclaim the land bv conducting w 
thereon, it follows as a legal consequence, that 
declarant is lawfully entitled to the whole of iuch 
statutory time in which to acquire a legal right to the 
use of sufficient water to irrigate and reclaim the ljand 
entered. 

If the claimant shall thus irrigate his land, ^nd 
make payment, the words of the statute are that a 
patent shall issue to him. These are words of c^m- 


iter 

the 
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mantl. The Secretary of the Interior mav not ignore 
them. Congress has fixed the point of time when a 
water right shall be exhibited to the satisfaction of the 
officers of the land department, as the time when final 
proof is made of the irrigation and reclamation of the 
land. Thus, prior to the regulations of March 23, 
1914, (to be hereafter discussed) the department has 
said: “It is a question at final proof whether the en- 


tryman has a water right.” 


See Williams v. Kirk (3S 


L. D. 429). 


CONDITIONS REQUIRED BY THE ACT OF 
MARCH 3, 1891, WITH RESPECT TO MAKING 
OF AN ENTRY. 

It is provided in Sec. 5, act March 3, 1891, as fol¬ 
lows : 

“That at the time of filing the declaration here¬ 
inbefore required the party shall also file a map 
of said land which shall exhibit a plan showing the 
mode of contemplated irrigation, and which plan 
shall be sufficient to thoroughly irrigate and re¬ 
claim said land, and prepare it to raise ordinary 
agricultural crops.” 

It is observed that the map required to be filed is 
of the land entered. Such map shall exhibit a plan 
showing the contemplated mode of irrigation. As the 
map is limited to the land entered, so necessarily is 
the plan showing the mode of contemplated irriga¬ 
tion limited to the land entered. Mode is defined bv 

* 

the authorities as follows: 

“MODE: Manner of doing or being; method: 
form; fashion; way, style; as, the mode of speak¬ 
ing or dressing.” 
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Webster’s New International Dictionary. 
C. Merriam Co. (1933). 


G. & 


All that is required by the statute is that suclji plan 
shall be sufficient to thoroughly irrigate and reclaim 
the land. But in this, no discretion is committed to the 
officers of the land department to pre-judge of the fea¬ 
sibility of such plan. No penalty is provided which 
would give implied authority of the Secretary t^> con¬ 
stitute himself the judge of the feasibility or practica¬ 
bility of the entryman’s plans. 

The act of August 18, 1894 (28 Stat. 372), was an 
act similar in general purposes to the desert-lanfl act, 
which in substance provided for the State to Select 
desert lands. A map was there required which sjhould 
exhibit a plan showing the mode of contemplated irri¬ 
gation, etc., but the act contained a condition that the 
reservation of the lands for the State “shall be of no 
force whatever if such map and plan of irrigation shall 
not be approved.” This penalty clause is entirely 
absent from the act of March 3, 1891. 

In view of the reasonable proximity of the dates of 
enactment, viz., 1891 and 1894, and in view of the simi¬ 
larity of subject-matter, viz., desert lands, the lan¬ 
guage of the act of 1894 may be viewed as significant 
in showing that the failure in the act of 1891 to give 
discretionary power of approval to the Secretary of 
the Interior over maps and plans of the desert land 
entrvman was an omission of intent and not of acci- 
dent. But whether of design or accident, the Courts 
may not, (and this applies to the Secretary’s regula¬ 
tions also) supply omissions, for such transgresses the 
Legislative functions. We hold, therefore, that nd dis- 
cretion is committed to the land department to jjudge 
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of the feasibility of the entryman’s proposed plan of 
irrigation in advance of the submission of final proof, 
and that the water right shall not, by the same reason¬ 
ing, be judged prior to the time that the entryman is 
required to file evidence thereof in support of his re¬ 
quest for patent, and after he has in fact reclaimed and 
irrigated his land. 


In common practice, there are many modes of irri¬ 
gation, sUcli as from open ditches, underground con¬ 
duit system, sub-irrigation tile, portable irrigation 
pipe, etc., any of which would be sufficient to irrigate 
the land, and prepare it to raise ordinary agricultural 
crops. If any discretion is involved, such discretion is 
vested solely in the entryman to judge of the wisdom 
or feasibility of his own plans. This is manifested in 
section 7 of the act of 1891, which states: 


“That at any time after filing the declaration, 
and within tlie period of four years thereafter, 
upon making satisfactory proof to the register and 
receiver of the reclamation and cultivation of said 
land to the extent and cost and in the manner 
aforesaid, and substantially in accordance with 
the plans herein provided for , * * * a patent 

shall issue therefore to the applicant or his as¬ 
signs 


* »? 


The statute declares that declarant may have four 
years in which to reclaim and cultivate the land sub¬ 
stantially in accordance with the plans provided in 
section 5 of the act. The plans, therefore, are to be 
the entryman’s plans—not those of the officers of the 
land department. If the entryman were not to be the 
judge of the sufficiency or feasibility of his own plans, 
then section 7 of the act would not grant him four 
years in which to reclaim the land in substantial ac- 


cordance with such plans—the plans submitted by the 
declarant at the time of tiling his declaration. We 
submit, that if the Secretary of the Interior may pre¬ 


judge the feasibility of declarant's plans, then h^ may 
without restraint, require construction work far be¬ 
yond the ability of the declarant to pay, or he mqy re¬ 
quire specifications entirely different than the pntry- 
man desired with respect to his proposed farming of 


the land. Under such circumstances, the Secretary 
might disapprove any plan, however meritorious, un¬ 
less it met with some bureaucratic idea or conclusion. 
He might also, without limitation, make the condition 
of his approval of such plan, so burdensome that no 
claimant could comply with such conditions. To so 
construe this statute is to place in the hands of the 
Secretary a power to make regulations far above and 


beyond the exact terms of the statute, and to make 
such arbitrary regulations beyond the realm of judi¬ 
cial restraint. 

We do not deny the power of the Secretary, appel¬ 
lee herein, to prescribe reasonable regulations, but 
however reasonable such regulations may be, \^e in¬ 
sist they must not prescribe conditions beyond the 
terms of the statute. We say that the appellee may 
properly determine whether the desert-land declhrant 
has met the requirements of the statute, and to with¬ 
hold his approval to any declaration that does not meet 
statutory requirements. But we affirm that appellee 
has no power to withhold his approval to a desert-land 
declaration, simply because it does not meet his jregu- 
lations, if such regulations are beyond the term^ and 
scope of the statute itself. In the case of New Mexico 
v. Lane, No. 35624 (Equity) in the Supreme Coujrt of 
the District of Columbia, the Secretary had refused 
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to approve a selection by the State because of a 
changed condition in the base land after the State’s 
selection of the lieu lands. Mr. Justice Siddons, in re¬ 
quiring the Secretary to approve the selection, used 
language quite appropriate to the present case, as fol¬ 
lows : 


* * does the language of section 11 give 

to the; Secretary the right to sav to the State, ‘I 
don’t like your selection. I won’t approve it. You 

must make another one and when vou have made 

•> 

it 1 will consider that selection. 1 may not like it, 
and vou will have to make a still further selection.’ 

mr 

And so on, until by a series of disapprovals the 

Secretary could coerce the State in an indirect 

•> 

manner to select the land that he desired the State 
to select and none other. In the opinion of the 
Court no such power and authority was intended 
to be given to the Secretary bv this section. The 
court is of opinion that, within the limitations that 
have been enacted, the right of the State in the 
making of its selections is an unqualified one that 
cannot be hampered or restricted by defendants 
or either of them. Their dutv is confined to see- 
ing to it that in making a selection base land of 
the requisite quantity is prof erred; that the land 
selected is outside of any of the exceptions men¬ 
tioned in the statute than denv selection to such 

% 

lands, and that all reasonable rules and regula¬ 
tions promulgated by the Secretary to be fol¬ 
lowed and observed in the exercise of the right of 
selection had been so followed and observed, and, 
these conditions appearing, they had no other 
power or authority than to approve the selection 
so made. 

Thei Court is further of the opinion that this 
approval did not in and of itself vest the title to 
the selected lands in the State. That was accom¬ 
plished by the selection itself and the approval of 
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the Secretary was but a required record of a| fact 
theretofore accomplished.” 

If we may paraphrase the language of the Coiirt in 
the last mentioned case, to the facts of the present 
case, it would read: 

“ * * * does the language of Section 5 of the 
desert-land act of 1S91 give to the Secretarv the 


right to sav to the declarant: ‘I don’t like vour 
plans, and I don’t like your water right. I won’t 
recognize or approve your desert land declara tion. 
You must submit plans which have been fpund 
feasible by the A. A. A., the N. R. A., the A. B. C. 
and the X. Y. Z. You must get another water 
right from another source, however expensive or 
illogical it mav be to vou, because I don’t like the 
water right, nor the person or corporation you 
got it from. Thereafter I will consider your case 
further. I may not like your revised plans nor 
your revised water right, and you will have to file 
additional plans and additional water rights.” 


The paraphrasing may appear ludicrous, yef, in 
principle the result is possible. And carried to ii|s ul¬ 
timate conclusion, by a series of such disapprovals, the 
Secretary in such indirect manner, could deny to any 
qualified citizen the right to make a desert-land pntry 
granted him bv Congress. Thus also, bv such series of 
disapprovals, the Secretary could usurp the legislative 
functions to the point where he alone could sa|y to 
whom a desert-land entry should be accorded, aiid to 
name the conditions upon which such entries may be 
made on the public domain. All this could be done in 
spite of the simple requirements of the statute which 
authorizes the filing of a declaration of intention to 
reclaim a tract of desert land by conducting water on 
the same within four years, and which statute allows 
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four years thereafter in which the declarant shall ir- 
rigate the land in substantial accordance with his plans 
of irrigation filed with his declaration. All this in fur¬ 
ther spite, of the statutory provisions which only re¬ 
quires a water right to be exhibited at the time of the 
final proof of the reclamation and irrigation of the 

land. It is only necessary to add that the clear cut 

•> •- 

reasoning of Mr. Justice Siddons was affirmed bv the 
Supreme Court in the same case under the title Payne 
v. New Mexico, (255 U. S. 367). 

It is a fundamental rule of statutory construction 
that all portions of a statute shall be given effect. Sec¬ 
tion 7 of the act, construed with section 5 thereof, con¬ 
stitutes the entrvman the judge of his own plans, sub¬ 
ject only to the major provision that the land be ac¬ 
tually irrigated and reclaimed as the condition upon 
which patent shall issue. To obtain patent, the re¬ 
quirement is that the entrvman make a satisfactory 
final proof—meaning a final proof showing the ulti¬ 
mate reclamation of the land. The terms of the stat¬ 
ute are, therefore, that if discretion is granted to the 
Secretary, it is in respect of the final proof of reclama¬ 
tion which shall be satisfactory to him. But, as no dis¬ 
cretion is granted him in respect of a plan of irriga¬ 
tion at the inception of the entry, no such power or 
authority may be presumed. The conclusive presump¬ 
tion is that such discretionary power was intentionally 
omitted. 

THE STATUTE REQUIRES ONLY THE SOURCE 
! OF WATER TO BE SHOWN. 

Xext follows in section 4 of the act of 1891, that the 
claimant—“shall show the source of the water to be 
used for irrigation and reclamation.” 
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It is clear that the source of water under this sec¬ 
tion is not necessarily required to be shown oh the 
map, but it may be shown by a statement respecting 
such source. However, if the language meant toj show 
the source of the water on the map , such would] only 
be a graphic representation of a certain spot or 
from whence the water originated. AYe may therefore 
assume that to show the source of water refers to a 



statement of fact. According to the decree of the court, 
below, the appellant named as the source of water sup¬ 
ply the Rush Creek Mutual Ditch Company. Bi^t, as 
pointed out, the act does not require a desertfland 
declarant to show the source of water supply; it is 
only the source of water to be used by him in irriga¬ 
tion that is required to be shown. The right of Rush 
Creek Mutual Ditch Company to the use of waiter, 
which might in turn be passed on to appellant, ij> de¬ 
pendent upon an appropriation of waters from fcush 
Creek. Therefore, the source of water (the require¬ 
ment of the statute) is Rush Creek, although the scjurce 
of water supply would be the Rush Creek Miltual 
Ditch Company. In other words, the ditch company 
would be but an instrument or intermediary from 
which water would be conveyed from its source t(J the 
land filed on by appellant. The declarant, has then in 
fact, named the source of water, as Rush Creek. Ap¬ 
pellee demands more than the statute requires. I{e is 
not content in knowing the source of the water as de¬ 
manded by the Statute, but he demands, in addition 
thereto, a showing to his satisfaction of the “suf- 
ficiencv and adequacy of the water supply.’’ ijt is 
manifest that the statute does not require the declarant 
to show the volume or adequacy of the water supply, 
to the satisfaction of appellee. Not one word of the 
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statute is to this end. We sav that the volume or 

* 

adequacy of a water supply is only required to be 
shown when, after putting the water on the land in 
cultivation and irrigation, the declarant seeks a patent 
to the land.] He is not even required to show adequacy 
or volume of water at the expiration of four years, if 
lie has a valid ground for an extension of time in which 
to make final proof. He is not required to exhibit 
proof of a water right when he applies for an exten¬ 
sion of time to offer proof, the Secretary ruling: 


“There is no law, regulation, or decision of the 
Department, so far as the Department is aware, 
requiring that an applicant for an extension of 
time for the submission of final proof on his desert 
land entry must own a water right sufficient for 
the irrigation of his entire entry. Such a rule of 
general or universal application would not ap¬ 
pear to be warranted or wise.’’ 

Sarah E. Sligh , 43 L. D. 282, 283. 


This decision, in substance, confirms appellant’s con¬ 
tentions that a desert land declarant is not required 
to exhibit a water right at the inception of the entry, 
but only is required to do so when he submits final 
proof and asks for a patent. Under the statute he has 
four years or any extended period in which to do this. 

We believe that when appellee undertakes to exer¬ 
cise a purported discretion, demanding evidence of the 
sufficiency and adequacy of a water right by a desert 
land declarant, under and short of the four vears au- 

thorized bv the statute in which declarant mav offer 
*■ •' 

final proof, then such demand, as the condition upon 
which appellee's recognition of the desert land entry 
may be given, is beyond the scope or the requirements 
of statute, and such requirement, whether by regula- 
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tion or decision, is void as transgressing the au 
granted him bv Congress. 

WHAT THE COURTS OF CALIFORNIA UAVE 
DECIDED WITH RESPECT TO WATER IS 
NOT MATERIAL HERE. 

The court below stated that the right of Sierra Land 
& Water Company to the use of water was denied by 
the Supreme Court of California (25 Pac. (2d) 223), 
it being explained in the decree that such company and 
the Rush Creek Mutual Ditch Company in reality! com¬ 
prise one project. The court probably intendeji the 
inference that the waters of Rush Creek having! been 
appropriated by others, in practical effect there would 
be no water which appellant could secure. This was 
also in substance the ruling of appellee in his decision 
of June 14, 1934 from which appellant seeks relief in 
this court. 

The reference by the court below and the appellee 
in his decision mentioned, clearly confirm the conten¬ 
tions of appellant, that the source of water designated 
in his declaration is Rush Creek, otherwise, if it not 
be conceded that Rush Creek was named as the source 
of water, why should these decisions attempt to set 
up an alleged prior appropriation of the waters there¬ 
of, as a bar to the recognition of appellant’s entify? 

We say that the decree of court of California did • 
not adjudicate that all the waters of Rush Creek had 
been appropriated against the claims of Sierra Land 
and Water Company, and we might say that said de¬ 
cree did not actually adjudicate any waters on the 
merits. The decree sustained a demurrer to the com¬ 
plaint, upon the grounds that the complaint did not 
state facts sufficient to constitute a cause of action. 
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If a good complaint could be filed, the cause might 
then have been heard on the merits. Be that as it may, 
neither the Court here, nor the Secretary of the In- 
terior, is vested with jurisdiction to determine water 
rights, and we think it highly immaterial here what 
the California court decided with reference to water. 
Certainly there is nothing in that Court decree upon 
which the appellee may legally say that appellant will 
not, as a fact, be able to secure water from the source 
named, viz, Rush ('reek. The law of eminent domain 
is still on the statute books of California. The right 
of private contract and freedom of purchase has not 
been abolished in that State. The waters still con¬ 
tinue to flowidown Rush Creek; albeit, appellant may 
perhaps secure water from the source named—Rush 
Creek—by purchasing from the parties adverse to the 
Sierra Land & Water Company in the California decree 
cited. In any event, whether appellant can, as a fact, 
secure water from the source named—Rush Creek— 
is a matter entirely at the risk of the desert land de¬ 
clarant. 


THE SECRETARY’S CLAIM OF POWER TO IN¬ 
VESTIGATE SUFFICIENCY OF WATER 
PRIOR TO HIS RECOGNITION OF ENTRY 
CANNOT BE SUSTAINED. 


In his decision of June 14, 1934, rejecting appel¬ 
lant’s declaration, the appellee said: 

“It would be unreasonable to hold that the de¬ 
partment must allow entry on desert-land appli¬ 
cations without questioning or looking into the 
alleged sources of water supply for irrigation.” 
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By this assertion, appellee seeks to justify his regu¬ 
lations and rulings, solely on the ground they are rlea- 
sonable. The court below finds that the regulations 
upon which appellee acted were reasonable. This, we 
believe, is a mistaken test of validity. The Supreme 
Court of the United States, in United States v. Geo'fge 
(228 r. S. 14) hereinafter discussed, sagely ire¬ 
marked: “To say that the regulations must be reason¬ 
able, is not an adequate answer.” 

We sav that the Secretary of the Interior is not 
• • 

endowed with powers to judge of the wisdom of an 
Act of Congress, his duty being to administer the laws 
as enacted, and not as he might have preferred them to 
have been written. Although he now declares it would 
be “ unreasonable ” to permit desert land entries with¬ 
out his prior approval of a water supply, it is strahge 
that from March 3, 1891 to March 23, 1914—a period 
of over 23 years—numerous of his predecessors have 
found no such “unreasonableness” in the language* of 
the statute. They have construed and applied the law, 
exactly as we contend it should be construed and ap¬ 
plied here, and which is best exemplified by the follow¬ 
ing regulations, to-wit: 


“If a person makes an entry before he has taken 
steps to acquire a water right, he does so at his 
own risk.” 

Par. 12, Regulations September 30, 1910, 39 
L. D. 253, 258. 

Also: Regulations, November 30, 1908, 37 L. D. 
312, 315. 

This was also the language of the regulations of 
1904, as cited in the case of Joseph Gibson, 37 Li D. 
338, where the Secretary said (p. 341): 
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“This entry was canceled because of Gibson’s 
failure to submit yearly proof, a matter entirely 
within his control. In general circular of 1904, 
] Kira graph 10, page 9,9, it is set forth that a person 
making (Insert-land entry must acquire a clear 
right to the use of sufficient water for the purpose 
of irrigating tin* whole of the land entered and of 
keeping it permanently irrigated, and that a per¬ 
son who makes a desert-land entry before he has 
secured a water right does so at his own risk.” 

Going back to a date reasonably contemporaneously 
with the enactment of the act of 1891, we observe the 
case of S. V. Rehart, decided December 13, 1894 (19 
L. D. 505), where, on p. 506, Secretary Hoke Smith 
states: 


“Paragraph 10 of the instructions of your office 

(Commissioner of the General Land Office of July 

* 

27, 18S7 (5 L. D. 708), provides that a person who 
makes a desert-land entry before he has secured 
a water right, does so at his own risk, * * * 

* yet, he did not comply with paragraph 
10 of the order of June 27, 1887, supra, in that he 
did not acquire a water right prior to entry, and 
hence proceeded at his own risk.” 

These regulations, in force upon and after the pas¬ 
sage of the, act of March 3, 1891, and continued unin¬ 
terrupted tq March 23, 1914, have the weight of a con¬ 
temporaneous, long-continued and uniform construc¬ 
tion and application by successive officers of the Land 
Department. There was not, on March 23, 1914, nor 
has there since been any new legislation respecting a 
desert-land entry, which would bear upon the right to 
initiate an entry. Vet, the regulations of March 23, 
1914, which overruled this long-continued construction 
and application of the regulations, were not based upon 
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any change of statute, but were adopted solely upon 
an arbitrary declaration of an administrative policy 
which lacks the support of statute for their effective¬ 
ness. The statement of appellee of “unreasonable¬ 


ness. The statement of appellee of “unreasonable¬ 
ness” to say that his department must allow entries 
without questing or looking into the sufficiency of the 
alleged source of water supply for irrigation, totters 
by the very unreasonableness of his assertion. 

In further argument, we say that if Congress has 
declined or failed to grant to the appellee specific au¬ 
thority whereupon he may inquire into the source or 
sufficiency of a water supply in advance of the allow¬ 
ance of an entry, the appellee may not arbitrarily take 
unto himself such power. If he is convinced that he 
should have such power and authority, his remedy is to 
request Congress to enact legislation to that end. See 
Work v. Hosier, 261 U. S. 352, 360. 

P>y way of rebuttal to appellee’s reasons why he 
should be accorded the power claimed by him, \ye cite 
from his decision of June 14, 1934, in the present case 
as follows: j 

“Allowance of desert-land entries without such 
inquiry or investigation has been, and woulld be, 
an open door to speculation and fraud. jLands 
could be and would be segregated and he|d for 
years without any possibility or intent of effecting 
reclamation.” 

I 

Such statement must not be passed without denial 
of the truth thereof. The doctrine advanced that, un¬ 
less appellee’s power to investigate be sustained, evil 
consequences are sure to follow, is indeed, a most 
dangerous and startling pronouncement. It at once 
strips the innocent of their constitutional and fetatu- 
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tory rights in order to further a more thorough en¬ 
forcement against the guilty. Such a doctrine pre¬ 
sumes fraud and speculation against all who may at¬ 
tempt to exercise the right to make a desert-land entry, 
and permits the entry only if the appellee finds them 
innocent, lit disregards the maxim that fraud must 
always he proven and must not be presumed. The 
Supreme Court has vigorously condemned such a doc¬ 
trine. In the case of llcincr v. Donnan (285 U. S. 312, 
70 L. ed. 772), the government sought to uphold a stat¬ 
ute ui)on the theory that it would permit a better en¬ 
forcement against the guilty. The opinion, rendered 
through Mr. Justice Sutherland, in part says: 


**To sustain the validity of this irrebuttable pre¬ 
sumption it is argued, with apparent conviction, 
that under the prima-facie presumption originally 


in force there had been a loss of revenue, and de¬ 
cisions holding that particular gifts were not made 
in contemplation of death are cited. This is very 
near to’saying that the individual, innocent of in¬ 
vasion,! may be stripped of his constitutional rights 
in order to further a more thorough enforcement 
of the tax against the guiltv, a new and startling 
doctrine, condemned by its very statement and dis- 
tinctlv repudiated bv this court in the Schlesinger’s 
Case* (270 U. S. p.*240; 70 L. ed. 564, 43 A. L. R. 
1224, 40 S. Ct. 260), and Hooper’s Case, 284 U. S. 
p. 217, ante, 248, 52 S. Ct. 120), cases involving 
similar situations. Both emphatically declared 
that such rights were superior to this supposed 


necessitv.” 


We may add that the penal laws are still on the stat¬ 
ute books; these laws provide adequate penalty and 
punishment of those charged with and convicted of 
fraud and speculation in the public lands. In addition, 
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the provisions of Section 7 of the desert-land acf:, give 
appellee plenary power to cancel entries for matters 
of material fraud. These facts appearing, the claim 
of appellee that his regulations are reasonable apd nec¬ 
essary that he may prevent fraud and speculation 
stands out as not onlv having no lawful basis therefor, 
but as resting upon a principle which has been severely 
condemned by the Supreme Court. 

Moreover, with the desert-land statute providing a 
complete system in itself, where is the justification for 
appellee saying that lands could and would be segre¬ 
gated and held for years without any possibility or 
intent of effecting reclamation? If the entryman does 
not effect reclamation within four years, his entiiy will 
be canceled. If the entryman secures time bbyond 
such four years, that additional time is obtainable 
SOLELY upon appellee’s affirmative finding (ah pro¬ 
vided by the several acts authorizing extensiojns of 
time) that the entryman has been in good faitji. If 
entryman holds the land beyond four years without 
intent of reclamation, then the charge of dereliction of 
duty may properly be laid at the door of appellee for 
permitting such condition to exist, for the good faith 
of the entrvman must be taken into account when the 
appellee grants an extension of time. 

It is our settled opinion, that there is nothing un¬ 
reasonable in construing the statute as it is written. 
That by such a construction, the Secretary of tlie In¬ 
terior must, under the specific terms of the statute 
allow or recognize desert-land entries without the: pre¬ 
vious sanction and approval by him of the volume or 
adequacy of a water supply of the applicant. By the 
statute the declarant is not required to show a water 
supply; he is only required to show the source of the 
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water to be used by him. The fact that Congress, for 
whatever reasons it may have had, has failed, whether 
intentionally or otherwise, to give appellee the author¬ 
ity and power he now asserts, is a sufficient answer 
that appellee has no discretionary authority in the 
premises. 

It is clear, we believe, that when Congress has 
granted a discretion to appellee, such power has been 
specifically and explicitly stated. We feel the law is 
plain, therefore, unless a discretion has been specifi¬ 
cally granted, none may be presumed. See Daniels v. 
Wagner (237 U. S. 547, 35 S. Ct. 740). 

THE REGULATIONS: 

The desert land act was passed March 3, 1877, and 

subsequently amended by the addition of new sections 

by the act of March 3, 1891. Xo changes have been 

since made which bears upon the right to initiate an 

entrv. 

* 

From March 3, 1877 to March 23, 1914—a period of 
over 37 vears, a desert land entrv was allowed to anv 
declarant who made the averments and met the con¬ 
ditions prescribed by the statute. From March 3, 1891 
to March 23, 1914,—a period of over 23 years, desert 
land entries were uniformly allowed to any declarant 
who simply showed the source of wafer to be used by 
him. Prior to March 23, 1914, and up until that date, 
the regulations respecting a showing of water were as 
follows: 

“Par. 12. Persons who make desert-land en¬ 
tries must acquire a clear right to the use of suf¬ 
ficient water to irrigate and reclaim the whole of 
the land entered, or as much of it as is susceptible 
of irrigation, and of keeping it permanently irri- 
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gated. Therefore, if a person makes an ei^try be¬ 
fore he has taken steps to acquire a wateif right, 
he does so at his own risk * 11 


* i ? 


Regulations, Sept. 30, 1010, 39 L. 1). 253, 258; 
Also Regulations, Xov. 30, 1908, 37 L. L). 312, 
315. 

I 

I 

On March 23, 1914, the regulations were amended, 
by which the appellee in substance and effect declares 
that no desert-land entry will be allowed without his 
prior sanction and approval of the adequacy until suffi¬ 
ciency of the water supply. These amended regulations 
(with a subsequent further amendment of February 
25, 1915) are found in 43 L. D. 528. For convenience 
of the Court, copy of these regulations are set!forth 
in the Appendix II, with bold-face emphasis to certain 
portions thereof. 

These regulations of 1914 run far afield of the sim¬ 
ple requirements of the statement. This regulation re¬ 
quires, as the condition to allowance of the entry that 
the entrvman make 44 definite arrangements” for ob- 
taining water. Nothing of this sort appears iij the 
statute. This regulations then further savs I that 
“ where it is not demonstrated that water can be| con¬ 
served in sufficient quantity and conveyed to the lind” 
does not meet the requirements of the statute. We 
are unable to find any requirement of statute which 
requires that it be demonstrated that water can be 
conserved and conveyed to the land. When the Sec¬ 
retary of the Interior makes the allowance of an entry 
* * 

conditioned that it be demonstrated that water jmay 
be eonserved and conveyed to the desert-land entry, lie 
is manifestly overreaching any authority vested in|him 
by law, and is plainly legislating. j 
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The regulations say that if the applicant proposes 
to appropriate water, he must file with his declaration, 
record evidence of his notice to appropriate water un¬ 
der applicable State laws. A most careful examination 
of the desert-land statute fails to reveal any require¬ 
ment or condition that the declarant must file notice of 
appropriation of water under State laws before he may 


tile a desert-land application, nor do we find any re¬ 
quirement of statute that the filing of record evidence 
of an appropriation of water is a condition upon which 
the entrv mav be allowed or recognized. 


We have likewise sought in vain for any require¬ 
ment of the statute which states that if the applicant 
proposes to buy water or water rights from another, 
he mush furnish record evidence of a contract to pur¬ 
chase such water. Vet, such is the requirement of the 
appellee's regulations. The desert-land statute con¬ 
tains none of ithese provisions or conditions. These 
requirements are, therefore, not within the legitimate 
scope of regulation, but find their proper catalog in 
the category of legislation. We affirm that the appel¬ 
lee has no power of legislation, and that these regula¬ 
tions are clearly illegal as being beyond the scope and 
purpose of the statute. 

We could easily devote a number of pages to point¬ 
ing out where in these regulations, the Secretary has, 
we believe, arbitrarily and without authority, de¬ 
manded far in excess of statutory requirements, but 
in the interest of conserving the time of the Court, we 
have pointed out sufficient, in our opinion, to clearly 
show that what the appellee has demanded in his regu¬ 
lations is legislation in fact, and being such, cannot be 
sustained. 

Nowhere in the beneficent desert-land statute is the 
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fen au- 
he dc- 


appellee vested with authority to arbitrarily spy that 
the plan proposed by the desert-land declarant) is not 
feasible; nowhere in the act is the appellee ghj 
thority to substitute his judgment for that of 
clarant concerning his plans for the irrigation!of the 
land. Yet, by these regulations we witness thejappel¬ 
lee denying to a qualified citizen of the United States, 
a right conferred upon him, because the officers or em¬ 
ployees of the land department assume to say that in 
their opinion the plans of the entryman are not| feasi¬ 
ble, or that he does not have an adequate water right. 
We witness the spectacle of the substitution of opinion 
and discretion for the positive language of the siatute. 
What limit is there to such an invasion of legislative 
authority? The injustice of such practice is apparent 
when it is considered that there is no assurance that 
even in well-meaning cases, the officers of the laid de¬ 
partment have any special qualifications to say that 
the entryman’s plans are not in fact proper and feasi¬ 
ble. Anv regulation which assumes the right to brush 
aside the statutory requirements, treads upon grounds 
dangerous to the well-being of societv and the security 

KJ m. | 

of the right of private property. | 

We reiterate that the statute grants no such power 
to appellee. This is manifest by the fact thaj the 
statute does not provide any penalty for the ncjn-al- 
lowance of the entry if the appellee concludes that the 
entryman’s plans are not feasible. Its absence is sig¬ 
nificant in this, that an administrative officer may not 
enforce a penalty which the statute does not provide. 
See United States v. Zenith Radio Corporation (12 
Fed. (2d) 614, 618). A well-illustrated case re¬ 
specting a penalty, is found in the stock-raising home¬ 
stead act of December 29, 1916 (39 Stat. 662), wherein 
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it is provided in Section 2 thereof, that the Secretary 
is authorized, on application of an intending entry- 
man, to designate as stock-raising lands, such as are 
in the Secretary's opinion, chiefly valuable for grazing 
and raising forage crops. A preference is provided to 
one who files his petition for designation under the 
terms of the act, and provides also that the applica¬ 
tion shall be suspended pending such designation. 

The stock-raising act therefore contains a clear 
grant of discretionary power to the Secretary, making 
his opinion respecting the character of the land and its 
value for stock purposes, the absolute rule as to 
whether it shall be designated to that kind of entry. 
The penalty is equally plain, namely, that if the Secre¬ 
tary shall not designate the land, then the application 
shall be rejected. This is the explicit language of the 
statute. 

The desert-land act provides no such grant of un¬ 
limited discretion. Hence, the conclusive presump¬ 
tion is that Congress did not intend to provide a pen¬ 
alty, and the Secretary's imposition of an unwar¬ 
ranted penalty—viz., the rejection of the desert-land 
entry of appellant, was beyond his authority. 


REGULATIONS IN EXCESS OF STATUTORY 
REQUIREMENTS ARE VOID. 

We shall assume, in the interest of conserving the 
time of the court, that no extended argument is needed 
upon the point that regulations beyond the scope of 
the statute are void as a transgression upon the legis¬ 
lative power. We also assume that except in cases 
where there is ambiguity in the statute, there is no 
weight to be given to a departmental construction of a 
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statute, and that it is for the courts to cons!rue the 
statutes. And, that no departmental construction, how¬ 
ever long continued may override the plain tprms of 
of the statute. We may mention, as authority for 
these assertions a few of the leading cases as 
follows: United States v. United Verde Copper Co., 
(196 U. 8. 207, 49 L. ed. 449, 352); Webster v. Luther, 
(163 U. 8. 331, 41 L. ed. 179); Morrill v. Jon^s (106 
U. 8. 466); United States v. Eaton (144 U. 8. 677); 
United States v. Temple , (105 U. S. 97); tselin v. 
United States, (270 U. 8. 245); United States v. 
Graham, (110 U. 8. 219); United States v. Alger, (152 
U. 8. 384) ; Robertson v. Donning, (127 U. 8. 60t); An¬ 
derson v. Chine, (269 U. 8. 140); Douglas v. Ec\wards, 
(269 U. 8. 204, 70 L. ed. 235); Ilemmer v. I United 
States, (204 Fed. 898—affirmed, 241 U. 8. 379); Hamp¬ 
ton v. Ewert, (22 Fed. (2d) 81; Certiorari denied, 276 
U. 8. 623, 72 L. ed. 737); Houghton v. Payne, (194 
U. 8. 88; 48 L. ed. 888); Prosser v. Finn, (208 U. 8. 67, 
52 L. ed. 392); Doming v. MeClaughry, (186 U. S. 49, 
46 L. ed. 1049); United States v. Simonian , (297 Fed. 
172); Merritt v. Cameron, (137 U. S. 542); Studqbaker 
v. Perry, (184 U. S. 258); United States v. Missouri 
Pacific R. R., (278 U. S. 269, 73 L. ed. 367); Wilbur v. 
Krushnic, (280 U. S. 306). 

Many of the foregoing and other cases have been 
cited with appropriate extracts therefrom, in thp com¬ 
panion case of United States, Ex rel Sierra Land and 
Water Company v. lakes, No. 6445, present term of this 
court. That the time of the court may be conserved in 
reading this briefing upon the question of the validity 
of the appellee’s regulations, reference is respeeffully 
made to the brief in the companion case. j 

We do however quote from one case which went di- 
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rectly and pointedly to the claimed authority of ap¬ 
pellee to make regulations, notwithstanding* they were 
beyond the scope of an act of Congress, and which 
ilatly rejected the test of “reasonableness” in denying 
legal effect thereto. The court said: 


“// is manifest that the ref) nl at inn adds a re¬ 
quirement irhirft that section (section 221)1 lie- 
vised Statutes) does lad, and which is not justi¬ 
fied bp Section 2210. To so construe the latter sec¬ 
tion is to make it confer unbounded legislative 
pincers. What, indeed, is its limitation? If the 
Secretary of the Interior map add bp regulation 
one condition, map he not add another 2 If he map 
require a witness or witnesses in addition to what 
section 2201 requires, whp not other conditions, 
and the disposition of the public lands thus be 
taken from the legislative branch of the govern¬ 
ment and given to the discretion of the laud de¬ 
part nieutd It is lad an adeffuate answer to sag 
that the regulation must be reasonable. The power 
to make if is expressed in general terms. If given 
at all it is as broad as its subject and mag vary 
with the occupant of the office. This is to make 
conditions of title, not to regulate those constituted 
bg the statute.' 7 

' United States V. (home (228 V. 8. 14-21). 


CONCLUSION. 

It is respectfully submitted that the decisions of ap¬ 
pellee, and The regulations upon which they purport 
to be based, are beyond the scope of the desert-land 
statute, in that such regulations make conditions of 
title in respect to the right of desert-land entry. These 
conditions are not manifested in the statute. They 
are imposed by the appellee and they clearly consti¬ 
tute legislation. AVe think the law clear, that when 
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the legislature has provided a statutory rig^it of en¬ 
try, upon specified conditions, thereby providing a 
complete system within its own terms, and| has not 
enumerated other conditions, a conclusive presump¬ 
tion arises that it intended to make no otliqr condi¬ 
tions not specifically set forth. Wabash Railroad v. 
United States , (178 Fed. 5—and cases there jcited). 

We submit that appellee, by his misconstruction of 
his power under the applicable statute, has departed 
from a plain official duty in requiring the declarant to 
submit evidence of the sufficiency or adequacy of a 
water right, as the condition for his approval or rec¬ 
ognition of the entry in question, and that by reason 
of his departure from such plain official duty, he may 
be controlled by the process of this court. j 

We feel that the language of the Supreme Court is 
pertinent here, when the court said: 

“Whenever, in pursuance of the legislation of 
Congress, rights have become vested, it becomes 
the duty of the Courts to see that these rights are 
not disturbed bv anv action of anv executive offi- 
cer, even the Secretary of the Interior, the head 
of a department. However laudable may be the 
motives of the Secretary, he, as all others, is 
bound by the provisions of the Congressional 
legislation.” 

Ballinger v. Frost , (216 U. S. 240, 249). 

It is submitted that the court below erred jn over¬ 
ruling appellant’s demurrer to the answer, and in re¬ 
fusing to grant to appellant the relief prayed for in 
the petition, or at least that he consider appellant’s 
desert-land declaration on the showing filed chitting 
requirement for any showing as to the sufficiency or 
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adequacy of the water to be used m 
land applied tor. 


reclamation of the 


Respectfully submitted, 

George R. ^ ickham, 

F. M. Goodwin, 

F. W. Clements, 

Attorneys for appellant. 
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APPENDIX I. 


An Act to Provide for the Sale of Desert Lands in Cer¬ 
tain States and Territories. 

i 

Be is enacted by the Senate and House of Represen¬ 
tatives of the United States of America in Congress 
assembled, that it shall be lawful for any citizen of 
the United States, or any person of requisite age “who 
may be entitled to become a citizen, and who has tiled 
his declaration to become such” and upon payment of 
twenty-five cents per acre, to file a declaration under 
oath with the register and the receiver of the lafrd dis¬ 
trict in which any desert land is situated that 
tends to reclaim a tract of desert land not exc 
one section, 1 by conducting water upon the same 
in the period of three years- thereafter: Provided, 
however, That the right to the use of water by the per- 
>on so conducting the same on or to anv tract of desert 
land of six hundred and forty acres shall depend upon 
bona tide prior appropriation; and such right shall not 
exceed the amount of water actually appropriated and 
necessarily used for the purpose of irrigation and 


he in- 
beding 
:, with- 


reclamation; and all surplus water over and abov 
actual appropriation and use, together with the 


e such 
water 


of all lakes, rivers, and other sources of water supply 
upon the public lands and not navigable, shall remain 
and be held free for the appropriation and use of the 
public for irrigation, mining, and manufacturing pur¬ 
poses subject to existing rights. Said declaration! shall 
describe particularly said section of land if sur¬ 
veyed, and, if unsurveyed," shall describe the same as 
nearly as possible without a survey. At any time 
within the period of three years after filing said decla¬ 
ration, upon making satisfactory proof to the register 
and receiver of the reclamation of said tract of lagid in 
the manner aforesaid, and upon the payment to title re- 

1 Limited to 320 acres by act of March 3, 1S91 (26 Stat. 1095). 

2 Time extended to four years by act of March 3, 1891, supra. 

3 Right of entry restricted to surveyed land by act of March 28, 1908 
(35 Stat. 52). 


36 


ceiver cf the additional sum of one dollar per acre for 

a tract of land not exceeding six hundred and forty 
acres to any one person a patent for the same shall be 
issued to him: Provided, That no person shall be per¬ 
mitted to enter more than one tract of land and not 
to exceed six hundred and forty acres, which shall be 
in compact form. 

Sec. 2. That all lands, exclusive of timberlands and 
mineral lands, which will not. without irrigation, pro¬ 
duce some agricultural crop shall be deemed desert 
lands within the meaning of this act, which fact shall 
be ascertained by proof of two or more credible wit¬ 
nesses under oath, whose affidavits shall be filed in the 
land office in which said tract of land may be 
situated. 


Sec. 3. That this act shall only apply to and take ef¬ 
fect in the States of California, Oregon, and Nevada, 
and the Territories of Washington, Idaho, Montana, 
l tali. Wyoming, Arizona, New Mexico, and Dakota, 
and the determination of what may be considered 
desert land shall be subject to the decision and regula¬ 
tion of the Commissioner of the General Land Office. 

Approved, March 3, 1877. (10 St at. 377.) 


* 


# 


An Act to Repeal Timber Culture Laws, and for Other 

Purposes. 

Sec. 2. That an act to provide for the sale of desert 
lands in certain States and Territories, approved 
March third, eighteen hundred and seventy-seven, is 

hereby amended bv adding thereto the following sec- 

» * *•— ^ 

tions: 

“See. 4. That at the time of filing the declaration 
hereinbefore required the party shall also 21e a map of 
said land which shall exhibit a plan showing the mode 
of contemplated irrigation, and which plan shall be suf¬ 
ficient to thoroughly irrigate and reclaim said land, 
and prepare it to raise ordinary agricultural crops, and 


shall also show the source of the water to be us^d for 
irrigation and reclamation. Persons entering* oi* pro¬ 
posing to enter separate sections or fractional parts of 
sections of desert lands may associate together In the 
construction of canals and ditches for irrigating and 
reclaiming all of said tracts, and may file a jcini map 
or maps showing their plan of internal improvements. 


“Sec. 5. That no land shall be patented to any person 
under this act unless he or his assignors shall hai*e ex¬ 
pended in the necessary irrigation, reclamation, and 
cultivation thereof, by means of main canals and 
branch ditches, and in permanent improvements upon 
the land, and in the purchase of water rights fdr the 


irrigation of the same, at least three dollars per acre 
of whole tract reclaimed and patented in the manner 
following: Within one vear after making entry for 
such tract of desert land as aforesaid, the party So en¬ 
tering shall expend not less than one dollar perl acre 
for the purposes aforesaid: and he shall in like manner 


expend the sum of one dollar per acre during the sec¬ 
ond and also during the third year thereafter, until the 


full sum of three dollars per acre is so expended. Said 
partv shall tile during each vear with the register 
proof, by the affidavits of two or more credible wit¬ 
nesses, that the full sum of one dollar per acre has 
been expended in such necessary improvements during 
such year, and the manner in which expended, and at 
the expiration of the third year a map or plan shewing 
the character and extent of such improvements. If any 
party who has made such application shall fail during 
any year to hie the testimony aforesaid, the lands shall 
revert to the United States, and the twenty-five :*ents 
advanced payment shall be forfeited to the Ujuitcd 
States, and the entry shall be canceled. Nothing herein 
contained shall prevent a claimant from making his 
final entry and receiving his patent at an earlier date 
than hereinbefore prescribed, provided that he then 
makes the required proof of reclamation to the aggre¬ 
gate extent of three dollars per acre: Provided, That 
proof be further required of the cultivation of one- 
eighth of the land. 


“Sec. 6. That this act shall not affect anv valid rights 
heretofore accrued under said act of March third, 
eighteen hundred and sevenlv-seven, but ail bona tide 
claims heretofore lawfully initiated may be perfected, 
upon due compliance with the provisions of said act, in 
the same manner, upon the same terms and conditions, 
and subject to the same limitations, forfeitures, and 
contests as if this act had not been passed; or said 
claims, at the option of the claimant may be perfected 
and patented under the provisions of said act, as 
amended by this act, so far as applicable; and all acts 
and parts of acts in conflict with this act are hereby re¬ 
pealed. 

“See. 7 . That at any time after filing- the declaration, 
and within the period cf four years thereafter, upon 
making satisfactory proof to the register and the re¬ 
ceiver of the reclamation and cultivation of said land 
to the extent and cost and in the manner aforesaid, and 
substantially in accordance with the plans herein pro¬ 
vided for, and that he or she is a citizen of the United 
States, and upon payment to the receiver of the addi- 
t ionai sum cf one dollar per acre for said land, a patent 
shall issue therefor to the applicant or his assigns; but 
no person or association of persons shall hold, by as¬ 
signment on otherwise prior to the issue of patent, 
more than three hundred and twenty acres of such arid 
or desert lands; but this section shall not apply to en- 
tries made or inif iated prior to the approval of this act: 
Provided however, That additional proofs may be re¬ 
quired at any time within the period proscribed by law, 
and that the claims or entries made under this or anv 


preceding act shall be subject to contest as provided by 
the law relating to homestead cases, for illegal incep¬ 
tion, abandonment, or failure to comply with the re¬ 
quirements of law, and upon satisfactory proof thereof 
shall be canceled and the lands and moneys paid there¬ 
for shall be forfeited to the United States. 

“Sec. S. That the provisions of the act to which this 
is an amendment, and the amendments thereto, shall 
apply to and be in force in the State of Colorado, as 
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well as the States named in the original add; and no 
person shall be entitled to make entry of dbsert land 
except he he a resident citizen of the State or!Territory 
in which the land sought to he entered is located.” 1 

Approved, March 3, 1891. (36 Stat. 1095.) 


Appendix II. 

i 

EVIDENCE AS TO WATER RIGHT MUST ACCOM¬ 
PANY APPLICATION. i 

I 

13. No desert-land application will be allowed unless 
accompanied by evidence satisfactorily showing either 
that the intending entryman has already acquired by 
appropriation, purchase, or contract a right to! the per¬ 
manent use of sufficient water to irrigate and reclaim 
ail of the irrigable portion of the land sought, or that 
he has initiated and prosecuted, as far as then possible, 
appropriate steps looking to the acquisition of such a 
right. If applicant intends to procure water from an 
irrigation district, corporation, or association] hut is 
unable to obtain a contract for the water in advjanco of 
the allowance of his entry, then lie must furnish, in lien 
of the contract, some written assurance from the re¬ 
sponsible officials of such district, corporation, or asso¬ 
ciation that, if his entry be allowed, applicant >vill bo 
able to obtain from that source the necessary jwater. 
All applications not accompanied by the evidence 
above indicated will be rejected. 

PR0P0S3B IRRIGATION SYSTEM MUST IjBE 


PRACTICABLE. 


I 

13. At the time of filing the declaration witji the 
register and receiver the applicant must also file plans 
describing in detail the following: Source of water sup¬ 
ply: character of the irrigation works constructed, in 
course of construction, or proposed to be constructed, 
i. e., reservoirs for storage, canals, flumes, or qther 

_ i 

1 Excepting in the State of Nevada. Act of January 6, 1921 (41 
Stat. 1086). 
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methods by which water is to be conserved and con¬ 
veyed to the land; if by direct diversion, the character 
and volume of the hew of the streams or springs, 
whether perennially flowing or intermittent. If the 
works have not been constructed, it must be shown 


whether they are to be built by an irrigation district, a 
corporation, or an association, and a general descrip¬ 
tion of the proposed plan must be furnished. It must 
be shown, in connection with any proposed plan 
whether, and by whom, surveys and investigations 
have been made which demonstrate the existence of a 


sufficient water supply and the feasibility of the pro¬ 
posed works to convey water to the land. If the appli¬ 
cant individually, or in association with others, pro¬ 
poses to construct irrigation works, a sworn statement 
must accompany the declaration, containing a general 
description of the proposed works, an estimate of the 
cost, and such ether data as will enable the department 
to determine the sufficiency of the water supply and the 
feasibility of the proposed works to convey water to 
the lands to be irrigated. If the irrigation is proposed 
be means <jf artesian wells or bv pumping from non- 
artesian underground sources of water supply, sworn 


e\ idence must be submitted as to the existence of such 


water supply upon or near the land involved, including 
a statement as to other wells theretofore sunk and af¬ 
fording a water supply to adjoining or near-by lands. 

With respect to the land itself, a specific show¬ 
ing must be submitted as to its approximate altitude, 
character of the soil, the approximate irrigable area of 
each legal subdivision, and the position and direction 
of the proposed permanent main and lateral ditches on 
the land, and that the lands is of such contour that it 


can be irrigated from the proposed system. The map 
required to be led by section 4 of the act of March 3, 
1891 (26 Stat. 1095), must be sufficiently definite and 
accurate (preferably, but not necessarily, prepared by 
a licensed engineer) to show the plan for conducting 
water to the land to be irrigated. The register and re¬ 
ceiver will carefullv examine the evidence submitted in 
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such declarations, and either reject defective declara¬ 
tions or require additional evidence to be tiled. 

At the time of tiling his declarations, plans, aijd the 
statement submitted therewith the applicant must pay 
the receiver the sum of 25 cents per acre for the lands 
therein described, the declaration to be given its 
proper serial number at that time, in accordance with 
existing regulations. Xo rights to the land are in¬ 
itiated by the tiling of an application unless this sum 
is paid or tendered. The receiver will issue a receipt 
for the money, and after proper notations have [been 
made on the local office records the application wjdl be 
transmitted to the proper chief of field division fc^r re¬ 
port as to the sufficiency of the alleged water supply 
and the feasibility of the proposed plans. The register 
and receiver will furnish the chief of field divisioij any 
facts in their knowledge with respect to the land, the 
water supply, or the proposed plan if irrigation, includ¬ 
ing the financial responsibility and general ability of 
the irrigation districts, corporations, or associations 
which propose to construct works for the reclamation 
of such land. In all cases the register and receive^ will 
certify as to the status of the lands as shown by their 
records, and when forwarding an application fo^ re¬ 
port they will attach all papers filed by the applicant. 
No application will be forwarded to the chief of field 
division until all evidence required as aforesaid lias 
been furnished by the applicant; nor, in the case (}f an 
application for second entry until the application! has 
been transmitted to the Commissioner of the Gerferal 
Land Office for consideration and returned by hiita. to 
the local officers. 

When an application is received by the chief of field 
division he will have same considered by a field ex¬ 
aminer, who will make a written report thereon recom¬ 
mending the allowance or rejection of the application. 

If such report is favorable and the chief of field divi¬ 
sion is of the opinion that the entry should be allowed, 
he will return the application to the register and re¬ 
ceiver, with the report and recommendation to tliaj ef- 
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feet, whereupon the register and receiver will pass 
upon it in 'regular order in the light of the report, 
which is to be attached to the application and become 
a part of tin* record, and in the absence of any objec¬ 
tion will sign the certificate at the end of the declara¬ 
tion under date of its allowance, and advise the appli¬ 
cant. 

If, however, the chief of field division is of the opin¬ 
ion that the entry should not be allowed, he will have a 
full report prepared on the application and transmit 
the entire record to the General Land Office for consid¬ 
eration and action, advising the register and receiver 
thereof. 

In the event that an applicant alleges a company, an 
association, or an irrigation district as the proposed 
source of water supply, upon which report has not 
been submitted, the chief of field division will cause an 
investigation to be made of such project and have a 
report submitted thereon to the commissioner, making 
a de nite recommendation as to the allowance of orig¬ 
inal entries under the project, and will transmit the ap¬ 
plication involved with the report. 

If the project alleged as the source of water supply 
has been reported upon, but no action on such report 
has been taken by the commissioner, the chief of field 
division will transmit the application to the General 
Land Office with appropriate recommendation. In the 
event the applicant alleges a project which has been 
passed upon by the commissioner, the chief of field 
division will consider same in accordance with the 
conclusions reached, and in the event that favorable 
action is warranted will return the papers to the regis¬ 
ter and receiver with proper report and recommenda¬ 
tion. In case adverse action is necessary, the chief of 
field division will transmit the application to the Gen¬ 
eral Land Office with proper recommendation. 

Should the commissioner, after consideration of the 
examiner's report and the showing made by the ap¬ 
plicant. deny the right to make entry, the applicant 
will be allowed the right to apply for a hearing or to 
appeal, as he may desire. 
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If an application is not returned by the chief of held 
division in time to be considered and allowed by the 
register and receiver and transmitted with 'the re- 
turns for the month during which filed, the Register 
will note “To C. F. D.” (giving date) in the remarks 
column of the “General schedule of serial nmjnbers,” 
and will forward with the returns for that niontli a 
separate report on Form 4—O.'IO for each application so 
held bv the chief of field division. 

r . I 

Registers and receivers will render any reasonable 
assistance to applicants and witnesses in preparing 
their declarations and affidavits, but it is no ]|>art of 
the duty of these officers to prepare, or assist |m pre¬ 
paring, the map, plans, or evidence of water right re¬ 
quired to be filed with the declaration. Intending ap¬ 
plicants should cause all such documents and papers 
to be prepared in advance and have them really for 
filing witli the declarations. 
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THE DECISION BELOW 

In a memorandum opinion filed on December 17, 
1934, after a hearing on demurrer to the answer, 
the lower court held that no writ of mandanfius 
should issue to compel the Secretary of the Interior 
to allow and approve a desert-land declaration fi^ed 
by James P. Faull or to issue a certificate of entry 
based on that declaration under the desert-land laws 
of the United States (R. 21-23). In accordance 
with that opinion a final order was entered over¬ 
ruling the plaintiff’s demurrer to the defendant’s 

(i) 
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answer, discharging the rule to show cause and dis¬ 
missing the petition for writ of mandamus (R. 23). 
On the plaintiff's assignment of errors (R. 24, 25) 
the case is brought to this court for review. 

i STATEMENT OF THE CASE 

On August 4,1921, James P. Faull made a decla¬ 
ration (in effect, an application) for desert-land 
entry pursuant to the act of March 3,1877 (19 Stat. 
377), as amended, which provides for desert-land 
declarations and entries if the land is to be re¬ 
claimed by conducting water thereon (Petition, par. 
3, R. 2, 3; Answer, par. 3, R. 6). With that decla¬ 
ration he filed a map which, as required by the 
amendatory act of March 3, 1891 (26 Stat. 1095), 
purported to show a contemplated plan of irriga¬ 
tion sufficient to reclaim the land and also pur¬ 
ported to show the source of water necessary for 
that irrigation (Petition, par. 5, R. 3; Answer, par. 
5, R. 6, 7). The Rush Creek Mutual Ditch Com¬ 
pany was the designated source from which the 
water was to be secured, that water to be conveyed 
to the land from Rush Creek and the Silver Lake 
Reservoir through the canal facilities of the com¬ 
pany (Answer, par. 13, R. 9; Defendant’s Exhibit 
“A”, R. 13). 

Prior to the filing of Faull’s declaration, and on 
March 16, 1921, the General Land Office had held 
that the Rush Creek Mutual Ditch Company was 
an unsatisfactory source of water for desert-land 
declarations or entries (Answer, par. 14, R. 9, 10; 
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i 

Defendant’s Exhibit “A”, R. 13). Pursuant to 
that holding the General Land Office, by letter of 
July 11, 1921, instructed the local land office^ to 
suspend all desert-land declarations, naming the 
Rush Creek Mutual Ditch Company as the pro¬ 
posed source of water (Answer, par. 14, R. 9,! 10; 
Defendant’s Exhibit “A”, R. 13). Accordingly 
the subsequent declaration of James P. Faull [was 
suspended as soon as it was filed (Petition, pa:j\ 7, 
R. 3, 4; Answer, pars. 7,14; R. 7, 9, 10). j 

The action of the General Land Office in holding 
the Rush Creek Mutual Ditch Company inadequate 
as a source of water was predicated on the fact Ifhat 
the projects of that company and the Sierra Land 
and Water Company are in effect one and the sgme 
(Defendant’s Exhibit “A”, R. 13). The Riish 
Creek Mutual Ditch Company is the distributing 
company and is under contract to purchase water 
from the Sierra Company, which is the water com¬ 
pany for the project (Defendant’s Exhibit “A”, 
R. 13). Thus the Rush Creek Company’s possession 
of water for delivery to desert-land entrymen is de- 
pendent on the Sierra Company’s control of a ri^ht 
to water (Defendant’s Exhibit “A”, R. 13). Inas¬ 
much as the Sierra Company had failed to furnish 
evidence of its right to any water claimed by it, the 
holding that the Rush Creek Company was not an 
adequate source of water was deemed to follow ap a 
matter of course (Defendant’s Exhibit “A”, R. 13, 
14). Litigation instituted by the Sierra Company to 
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establish its right to water under the laws of Cali- 
fornia was consummated twelve vears after the 
suspension of Faull's declaration by a decision of 
the Supreme Court of California that the Sierra 
Company had no enforceable right to the waters 
claimed by it (Sierra Land and Water Co. v. Cain 
Irrigation Co., 25 Pac. (2d) 223 [1933]) (Defend¬ 
ant’s Exhibit R. 14). 

After that judicial determination of the water 
question and after the receipt of an inquiry from 
Faull’s widow as to the status of the declaration for 
desert-land entrv, the Commissioner of the General 
Land Office on March 15, 1934, held the declara¬ 
tion for rejection if no new and adequate source of 
water were designated within thirty davs after 
notice or if no appeal from his decision were taken 
to the Secretary of the Interior within that period 
(Answer, par. 15, R. 10; Defendant’s Exhibit “A”, 
R. 13-15). The declaration was finally rejected 
when no new designation and no appeal were filed 
within the allowed thirty-day period after notice 
(Answer, par. 16, R. 10; Defendant’s Exhibit “B”, 
R. 15, 16). Thereafter Mrs. Faull filed a petition 
for the exercise of the supervisory authority of the 
Secretary of the Interior to secure a review of the 
Commissioner’s action in rejecting the declaration. 
On June 14, 1934, that petition was denied in a 
written opinion rendered by the Secretary of the 
Interior rejecting the declaration of James P. 
Faull for a desert-land entry (Petition, par. 8, R. 4; 
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Answer, pars. 8, 17; R. 7, 10; Defendant’s Exhibit 
“C”, R. 17-20). 

As appears in the opinion of the Secretary (De¬ 
fendant's Exhibit “C”, R. 17-20) the rejection of 
Faull’s declaration was predicated on noncompli¬ 
ance with the requirements of the desert-land stat¬ 
utes which require a showing of the source of water 
to be used to irrigate the land and on noncompli- 
ance with the departmental regulations, adapted 

pursuant to those statutes, which require a shoeing 

i 

of definite arrangements for obtaining water a^id of 
the availability of that water. Since Pauli’s dec- 
laration named a source from which no water c|ould 
be secured, the noncompliance was held to be estab¬ 
lished (Defendant’s Exhibit “C”, R. 17-20). 

This petition for writ of mandamus was then filed 
to compel the Secretary of the Interior to reverse 
his decision and to allow Pauli’s declaration al- 

i 

though no source has been named from which the 
water necessary to reclaim the land might actually 
be secured. | 

THE ISSUES 

The real issue in this case is whether the Secre¬ 
tary of the Interior exceeded his authority by 
refusing, pursuant to general regulations thereto¬ 
fore issued by the Department of the Interioif, to 
approve the appellant’s declaration for a desert- 
land entry in the absence of a showing of an avail¬ 
able source of water with which to irrigate and! re¬ 
claim the land declared upon. Subordinate to that 
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issue are two others: (A) whether the action of the 
Secretary in denying his approval of the declara¬ 
tion has deprived the appellant of property with¬ 
out due process of law; and (B) whether the court 
will issue the extraordinarv writ of mandamus to 
compel the Secretary to approve the desert-land 
declaration. 

THE STATUTES AND THE DEPARTMENTAL REGULATIONS 

Of the numerous statutory enactments pertain¬ 
ing to desert-land entries only three have perti¬ 
nence to the issues before this court. 

The basic desert-land act of March 3, 1877 (19 
Stat. 377), insofar as pertinent here, provides as 
follows: 

That it shall be lawful for any citizen of 
the United States, or any person of requisite 
age u who may be entitled to become a citi¬ 
zen, and who has filed his declaration to 
become such” and upon payment of twenty- 
five cents per acre—to file a declaration 
under oath with the register and the receiver 

of the land district in which anv desert land 

* 

is situated, that he intends to reclaim a tract 

of desert land not exceeding one section, by 

conducting water upon the same, within the 

period of three years thereafter: Provided, 

however, that the right to the use of water 

by the person so conducting the same, on or 

to anv tract of desert land of six hundred 
* 

and forty acres shall depend upon bona fide 
prior appropriation: * * * At any time 
within the period of three years after filing 
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said declaration, upon making satisfactory 
proof to the register and receiver of! the 
reclamation of said tract of land in the ijnan- 
ner aforesaid, and upon the payment t<| the 
receiver of the additional sum of one dollar 
per acre for a tract of land not exceeding six 
hundred and forty acres to any one person, 
a patent for the same shall be issued! to 
him. * * *. (Section 1 of act of Mar<jh 3 y 
1877, 19 Stat. 377.) 

By the act of March 3, 1891 (26 Stat. 1095), the 
time within which the land is to be reclaimed is 

extended to four vears and the allowable areh is 

•/ 

reduced to 320 acres. 

That act of March 3, 1891, supra, also provides 
as follows: 

That at the time of filing the declaration 
hereinbefore required the party shall tflso 
file a map of said land, which shall exhibit 
a plan showing the mode of contemplated 
irrigation, and which plan shall be sufficient 
to thoroughly irrigate and reclaim said land, 
and prepare it to raise ordinary agricultural 
crops, and shall also show the source of jhe 
water to be used for irrigation and reclaiha- 
tion. * * * | 

That no land shall be patented to any per¬ 
son under this act Tinless he or his assignors 
shall have expended in the necessary irriga¬ 
tion, reclamation, and cultivation thereof, by 
means of main canals and branch ditches, 
and in permanent improvements upon tbe 
land, and in the purchase of water rights for 
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the irrigation of the same, at least three dol¬ 
lars per acre of whole tract reclaimed and 
patented in the manner following: Within 
one year after making entry for such tract 
of desert land as aforesaid the party so en¬ 
tering shall expend not less than one dollar 
per acre for the purposes aforesaid: and he 
shall in like manner expend the sum of one 
dollar per acre during the second and also 
during the third vear thereafter, until the 
full sum of three dollars per acre is so ex¬ 
pended. * * * Nothing herein contained 
shall prevent a claimant from making his 
final entry and receiving his patent at an 
earlier date than hereinbefore prescribed, 
provided that he then makes the required 
proof of reclamation to the aggregate extent 
ofi three dollars per acre: Provided, That 
proof be further required of the cultivation 
of one-eighth of the land. 

That at any time after filing the declara¬ 
tion, and within the period of four years 
thereafter, upon making satisfactory proof 
to the register and the receiver of the recla¬ 
mation and cultivation of said land to the 
extent and cost and in the manner aforesaid, 

and substantially in accordance with the 

* 

plans herein provided for, and that he or she 
is a citizen of the United States, and upon 
payment to the receiver of the additional 
sum of one dollar per acre for said land, a 
patent shall issue therefor to the applicant 
or his assigns; * * *. (Section 2 of act 
of March 3,1891, 26 Stat. 1095.) 
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In this case the controversy concerns the orig¬ 
inal allowance of an entry and has no direct I con- 
nection with the submission of the final proof I nec¬ 
essary to secure a patent to the land. Nevertheless 
the act of March 4, 1915 (38 Stat. 1138), which 
grants relief in the event of failure to make satis¬ 
factory final proof within the allowable timfe, is 
pertinent to this controversy. 

That the Secretary of the Interior maV, in 
his discretion, extend the time within which 
final proof is required to be submitted upon 
any lawful pending desert-land entry iqade 
prior to July first, nineteen hundred and 
fourteen, such extension not to exceed three 
vears from the date of allowance thereof: 
Provided, That the entryman or his duly 
qualified assignee has, in good faith, com¬ 
plied with the requirements of law a^ to 
yearly expenditures and proof thereof, ^nd 
shall show, under rules and regulations to be 
prescribed by the Secretary of the Interior, 
that there is a reasonable prospect thatl if 
the extension is granted, he will be able to 
make the final proof of reclamation, irriga¬ 
tion, and cultivation required by law: Pro¬ 
vided further, That the foregoing shall dP~ 
plv onlv to cases wherein an extension lor 
further extension of time may not properly 
be allowed under existing law. 

That where it shall be made to appear to 
the satisfaction of the Secretary of the In|te- 


1 


e- 


rior, under rules and regulations to be p 
scribed by him, with reference to any lawful 
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pending desert-land entry made prior to 
July first, nineteen hundred and fourteen, 
under which the entryman or his duly quali¬ 
fied assignee under an assignment made 
pridr to the date of this Act, has, in good 
faith, expended the sum of $3 per acre in 
the attempt to effect reclamation of the land, 
that there is no reasonable prospect that, if 
the extension allowed bv this Act or any 
existing law were granted, he would be able 
to secure water sufficient to effect reclama¬ 
tion of the irrigable land in his entry or any 
legal subdivision thereof, the Secretary of 
the Interior may, in his discretion, allow 
such entryman or assignee five years from 
notice within which to perfect the entry in 
the manner required of a homestead entry- 
man. 

That anv desert-land entryman or his as- 
•/ ♦ 

signee entitled to the benefit of the last pre¬ 
ceding paragraph may, if he shall so elect 

within sixtv da vs from the notice therein 
%/ * 

provided, pay to the receiver of the local 
land office the sum of 50 cents per acre for 
each acre embraced in the entry, and there- 
after perfect such entry upon proof that he 
has upon the tract permanent improve¬ 
ments conducive to the agricultural de- 
velopment thereof of the value of not less 
than $1.25 per acre, and that he has, in good 
faith, used the land for agricultural pur¬ 
poses for three years and the payment to the 
receiver, at the time of final proof, of the 
sum of 75 cents per acre: Provided, That in 
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such case final proof may be submitted at 
any time within five years from the d^ite of 
the entryman’s election to proceed as pro¬ 
vided in this section, and in the event of fail¬ 
ure to perfect the entry as herein provided, 
all moneys theretofore paid shall bej for¬ 
feited and the entry canceled. (Section 5 
of act of March 4.1915, 38 Stat. 1138, ljt61.) 

The regulations of the Department of tli4 In¬ 
terior, effective at the time Faull filed his declara¬ 
tion, insofar as pertinent here, provided as follows: 

12. No desert-land application will b^ al¬ 
lowed unless accompanied by evidence j sat¬ 
isfactorily showing either that the intend¬ 
ing entryman has already acquired by j ap¬ 
propriation, purchase, or contract a right 
to the permanent use of sufficient watef to 
irrigate and reclaim all of the irrigable por¬ 
tion of the land sought, or that he has jini- 
tiated and prosecuted, as far as then possi¬ 
ble, appropriate steps looking to the acqui¬ 
sition of such a right. If applicant intends 
to procure water from an irrigation district, 
corporation, or association, but is unabiq to 
obtain a contract for the water in advance 
of the allowance of his entry, then he must 
furnish, in lieu of the contract, some writ¬ 
ten assurance from the responsible officials 
of such district, corporation, or association 
that, if his entry be allowed, applicant will 
be able to obtain from that source the nec¬ 
essary water. All applications not accom¬ 
panied by the evidence above indicated w^ll 
be rejected. I 
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13. At the time of filing the declaration 
with the register and receiver the applicant 
must also file plans describing in detail the 
following: Source of water supply; char¬ 
acter of the irrigation works constructed, in 
course of construction, or proposed to be 
constructed, i. e., reservoirs for storage, 
ca'nals, flumes, or other method by which 
water is to be conserved and conveyed to the 
land; if bv direct diversion, the character 
and volume of the flow of the streams or 
springs, whether perennially flowing or in¬ 
termittent. If the works have not been con¬ 
structed, it must be shown whether they are 
to be built by an irrigation district, a corpo¬ 
ration, or an association, and a general de¬ 
scription of the proposed plan must be fur¬ 
nished. It must be shown in connection 
with any proposed plan whether, and by 
whom, survevs and investigations have been 
made which demonstrate the existence of a 
sufficient water supply and the feasibility of 
the proposed works to convey water to the 
land. * * * 

* * The receiver will issue a receipt 

for the money, and after proper notations 
have been made on the local office records 
the application will be transmitted to the 
proper Chief of Field Division for report 
as to the sufficiency of the alleged water sup¬ 
ply and the feasibility of ; the proposed 
plans. * * * 

In the event that an applicant alleges a 
company, an association, or an irrigation dis- 
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trict as tlie proposed source of water supply, 
upon which report has not been submitted, 
the Chief of Field Division will cause ajn in¬ 
vestigation to be made of such projeci and 
have a report submitted thereon to the Com¬ 
missioner, making a definite recommendation 
as to the allowance of original entries lender 
the project, and will transmit the applica¬ 
tion involved with the report. (Regulations 
of May 18,1916, 45 L. D. 345.) j 

i 

The same requirements are fixed by the current 
regulations of May 20,1924 (50 L. D. 443,449).| So, 
too, substantially the same requirements were fixed 
by the earlier regulations of March 23, 1914 (43 
L. D. 203), amended as to section 13 by the regula¬ 
tions of February 25, 1915 (43 L. D. 528). Thus, 
for a period of more than twenty years thos^ re¬ 
quirements, variously stated, have been continu- 
allv prescribed by the Commissioner of the Cen- 
eral Land Office and the Secretary of the Interior 
in duly promulgated and published departmental 
regulations. 

ARGUMENT 

1. The appellee’s rejection of the appellant’s desert-land 
declaration can constitute a deprivation of prop¬ 
erty or a refusal to enforce a contract between the 
appellant and the United States only if the filing 
of the declaration created a right in the appellant 
by compliance with the valid requirements of the 
statutes and regulations 

1 ! 

The contention that the action of the appellee |has 

effected a deprivation of a right to a desert-lgnd 




entry without due process of law involves the as¬ 
sumption that the appellant acquired under the 
public land laws a right to the desert-land entry for 
which she applied. So too does the contention that, 
by filing the declaration for desert-land entry, a 
contract was created between the appellant and the 
United States which the appellee cannot refuse to 
recognize. Consequently, before either of those 
contentions becomes pertinent, it must be estab¬ 
lished that the appellant did in fact acquire a right 
bv the filing of her declaration. That conclusion 
is not affected by the decisions in Payne v. New 
Mexico, 255 U. S. 367 (Appellant’s Brief, pp. 5,13- 
16); Daniels v. Wagner, 237 U. S. 547 (Appellant’s 
Brief, p. 26); Payne v. Central Pacific By. Co., 255 
U. S. 228; or Wyoming v. United States, 255 U. S. 
489. In those cases the decisions were merely that 
the Secretary of the Interior could not reject lieu 
land applications, if all of the valid requirements 
of the statutes and regulations had been properly 
complied with, merely because of conditions which 
arose or became known after the applicant had done 
everything required of him by the statutes and reg¬ 
ulations.; Thus the argument in this case need be 
directed only toward the question whether the ap¬ 
pellant did in fact comply with the valid require¬ 
ments of the statutes and regulations and conse¬ 
quently acquire a right to a desert-land entry by 
the filing of her application. 
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2. The desert-land laws require that every declaration 
for desert-land entry must be accompanied by a 
map showing a plan sufficient thoroughly to irrigate 
the land and by the designation of an available 
source of water adequate to accomplish that 
irrigation 

The act of March 3, 1891, supra, clearly and 
explicitly requires that every declaration f(|>r a 
desert-land entry must be accompanied by a “plan 
showing the mode of contemplated irrigation, land 
which plan shall be sufficient to thoroughly irrigate 
and reclaim said land, and prepare it to raise ordi¬ 
nary agricultural crops, and shall also show the 
source of the w T ater to be used for irrigation and 
reclamation” (Sec. 2, act of 1891, supra), A plan 
obviously is not sufficient thoroughly to irrigate 
and reclaim the land if it fails to show a source 
from which the water necessary to irrigate hnd 
reclaim the land can be procured. Only with an 
adequate suj)ply of water can any plan effectpate 
the required reclamation. Furthermore, by the vbry 
terms of the statute, that plan is specifically required 
to show the source of the water to be used. A so- 
called “source” from which no water can be pro¬ 
cured manifestly is not “the source of water to be 
used for irrigation and reclamation 77 nor is it ade¬ 
quate as a part of a plan “sufficient to thoroughly 
irrigate and reclaim 77 the land. 

In those circumstances there can be no doubt as 
to the statutory authority for the regulations and 

26632—35 3 
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actions of the Secretary in requiring that an ade¬ 
quate and available source of water be designated 
by all declarants for desert-land entry, including 
this appellant. The statute itself creates the re¬ 
quirement ; the Secretary merely enforces it. 

None of the force is removed from that con¬ 
struction of the desert-land statutes by a consid¬ 
eration of the provision that the declarant is 
granted four vears within which to effect reclama- 
tion of the land. That provision is not one from 
which it follows 4 4 as a legal consequence, that the 
declarant is lawfully entitled to the whole of such 
statutory time in which to acquire a legal right to 
the use of sufficient water to irrigate and reclaim 
the land entered” (Appellant’s Brief, p. 9). The 
four-year period is granted to effect the reclama¬ 
tion of the land bv conducting water on it. To ef- 
feet reclamation it is necessarv to construct ex- 
tensive ditches on the land from which the water 
may be absorbed into the soil; it is necessary to 
allow and foster that process of absorption for a 
period sufficient to make the land capable of pro¬ 
duction; and it is also necessarv to clear the land 
and prepare it for cultivation. All of those things 
take time and cannot reasonably be expected to be 
done prior to the filing of a declaration for the 
land. Consequently, a four-year period after the 
filing of the declaration is allowed within which 
to accomplish that actual reclamation of the land. 
But that is a very different matter from the forma- 
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tion of a plan sufficient to accomplish that recl^ima- 

I 

tion and the discovery and designation of a source 
of water which will be available to make that plan 
effective. Those things can be done’prior to| the 
filing of the declaration and, to insure the actual 
possibility of reclamation, must be done prior to 
that time. By the amendatory act of Marcia 3, 
1891, supra, they are required to be done. 

The language of the act is clear in requiring the 
submission of a plan sufficient to irrigate the l^nd 
and the designation of an available water supply 
by which the irrigation and reclamation may be 
accomplished. In those circumstances no occasion 
arises for interpretation. | 

Assuming, however, for the purposes of argu¬ 
ment that there is some uncertainty as to the mejan- 

i 

ing or intent of the act of March 3, 1891, supra, a 
reference to the legislative history of the act re¬ 
solves the uncertainty in favor of that construction 
which has been indicated. That part of the act re¬ 
lating to desert-land entries was drafted bv a cdm- 

i 

ference committee which reported to the House] of 
Representatives on February 8, 1891 (51st Con¬ 
gress, 2d Session; Congressional Record, Vol. j22, 
p. 3613), with the following statement: 

Section 2 provides for modification of the 
desert-land act, providing fully for actijal 
reclamation of the land entered, and pre¬ 
venting speculative accumulation of land, 
with a saving of all rights under existing 
entries. I 
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On the conference report, and without pertinent 
debate on section 2, the act was passed. Undoubt¬ 
edly the interpretation of the act as requiring the 
submission of an adequate plan, and the naming 
of an available source from which an adequate 
amount of water can be obtained, is necessary to 
carry out the intention of Congress. It insures, so 
far as may be, the acceptance of declarations only 
when actual reclamation of the land is possible and 
it prevents speculative accumulation of land by re¬ 
quiring good faith efforts, so far as is reasonably 
possible, toward the accomplishment of reclama¬ 
tion prior to the filing of the declaration which, if 
approved, would create an estate in the land on 
which speculation might be founded. 

In the only case which has been found dealing 
with this question, the court said that a desert-land 
declarant is required by the statutes to show an 
adequate source of water. Unfortunately the case 
is not squarely on the point here in issue, but 
neither is its statement as to the source of w’ater 
purely dicta. The decision was that of the Circuit 
Court of Appeals for the Ninth Circuit in Chaplin 
v. United States (193 Fed. 879), rendered on an 
appeal from a conviction of conspiracy to defraud 
the United’States of the use of and title to certain 
lands under the desert-land statutes. The real 
question before the court was whether the indict¬ 
ment sufficiently charged the commission of a 
crime. On that point the court was divided^ 
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although no division of opinion as to the require¬ 
ments of the desert-land laws existed. The major¬ 
ity of the court were of the opinion that the drime 
was properly charged. After reciting a part o£ the 
act of March 3, 1877, supra, and section 2 of the 
act of March 3, 1891, supra, Judge Gilbert stated 
in the majority opinion: 

* * * These two provisions clearly 

mean that the entryman can make no e|ntry 
except a bona tide entry with the intension 
to reclaim the land, that he shall not only 
have bona tide such definite intention j but 
that he shall have in mind a plan of contem¬ 
plated irrigation, as well as an adequate 

source of water. * * * 

* * * * * 

It is suggested, not in the briefs or argu¬ 
ment of counsel, but by a member of this 
court, that the demurrer should have been 
sustained for the reason that it is not alleged 
in the indictment that the plaintiffs in error 
agreed to procure any person to do all the 
things essential to the making of entries 
under the Desert Land Law; that if the con¬ 
spiracy, as it is described, had been fully (ac¬ 
complished, the United States could not have 
been defrauded, because no colorable ri^ht 
to possession of any public land could have 
been initiated, since the indictment does ljot 
charge that the applicants were to be induced 
to file the map and disclose the source of 
water supply, as required by the act of 18^1, 
or to pay the 25 cents per acre required as a 
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condition to making an entry. We do not 
think that the indictment is defective for the 
omission of these allegations. It is dis¬ 
tinctly alleged therein that the plaintiffs in 
error were to procure a large number of per¬ 
sons, each to make, subscribe, and swear to 
before the register and receiver of the land 
office at Los Angeles a certain false, feigned, 
fraudulent, and fictitious “declaration con¬ 
cerning, and entry of”, a certain tract of 
desert land, and in the clause charging guilty 
knowledge it alleges that the accused well 
knew that the declarations were to be made 
and sworn to “for the purpose of making and 
causing to be made, false, fraudulent, fic¬ 
titious entries of the respective tracts of 
desert lands * * * and for the purpose of 
fraudulently obtaining title to and use and 
possession of said respective tracts of desert 
lands.” The indictment sufficiently advised 
the defendants therein of the charge which 
they were called upon to meet—a conspiracy 
to induce persons to make fraudulent entries 
of land under the desert-land acts. To make 
such entries, there was necessarily implied 
the performance of all the acts required by 
law, the filing of the sworn application, the 
presentation of the map, and the payment of 
the specified installment of the purchase 
money. * * * (pp. 881, 883, 884 of 193 
Fed.) 

If the source of water must be adequate, so, too, 
must it of necessity be available. 
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3. The appellee is authorized and required to judge of 
the sufficiency of the plan and the availability of 
water, else the statutory requirement that the plan 
be adequate and water available would be df no 
avail 

There can be no doubt as to the Secretary’^ au¬ 
thority to judge of the adequacy of the designated 
source of water and the sufficiency of the plap of 
irrigation to which the source of water is incident. 
The appellant has suggested (Appellant’s Brief, 
pp. 12, 13) that the entryman or declarant is the 
only judge of that adequacy and sufficiency since 
the statute provides that he shall have four years 
in which to reclaim the land “substantially in ac- 
cordance with the plans herein provided for” (Sec. 
2, act of 1891, supra). Those plans, of course, are 
the ones which must be filed by the declarant and 
which must show a source of water and be suffi¬ 
cient thoroughly to irrigate the land. Actually the 
statutory requirement that the land must be | re¬ 
claimed substantially in accordance with tl}ose 
plans carries a necessary implication directly con¬ 
trary to that suggested by the appellant. If the 
declarant or entryman is the judge of the suffi¬ 
ciency of his own arrangements, there is no pur¬ 
pose to be served by holding him to compliance 
with his original plans. The only possible purpose 
of requiring that compliance is to insure the de¬ 
velopment of the land in a manner which has been 
determined to be sufficient by the Commissioner! of 
the General Land Office and the Secretary of Ijhe 
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Interior, the officials to whom a sufficient plan must 
be submitted in the first instance for approval. 
The elimination of the declarant or entryman ne¬ 
cessitates that conclusion since someone obviously 

w 

must make the determination of adequacy and suf¬ 
ficiency, and since, in any reasonable view, that per¬ 
son could only be the declarant himself or the offi¬ 
cial to whom a sufficient plan must be submitted. 

Quite aside from that reasoning, however, it is 
also clear that the Commissioner of the General 
Land Office and the Secretary of the Interior have 

m/ 

the authority and the duty to judge of the suffi¬ 
ciency of the plan and the adequacy of the source 
of water. To them is given the power and the duty 
of administering the public land laws, of which the 
desert-land statutes are a part, and of making ap¬ 
propriate regulations for that administration: 

Revised Statutes, sec. 441 (U. S. Code 
[1934 ed.], title 5, sec. 485). 

Revised Statutes, sec. 453 (U. S. Code 
[1934 ed.], title 43, sec. 2). 

Revised Statutes, sec. 2427 (U. S. Code 
[1934 ed.], title 43, sec. 1201). 

Revised Statutes, sec. 161 (U. S. Code 
[1934 ed.], title 5, sec. 22). 

United States v. Morehead, 243 U. S. 607, 
613, 614. 

Cosmos Exploration Co. v. Gray Eagle Oil 
Co., 190 U. S. 301, 309. 

Catholic Bishop v. Gibbons, 158 U. S. 155, 
166, 167. 
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Calm v. United States, 152 U. S. 2jll, 217 r 
218. | 

Kendall v. Bunnell, 56 Cal. App. 112, 205 
Pac. 78, 88. 

See United States v. Smull, 236 U. S. 405, 
409. 

Certainly it is a proper function in the adminis¬ 
tration of the desert-land statutes to determine 
whether an actual source of water is designated and 
whether the plan, of which it is a part, is sufficient 
thoroughly to irrigate the land as Congress has 
required. That thought was particularly apfly ex¬ 
pressed in Cosmos Exploration Co. v. Gray .Eagle 
Oil Co., supra. The issue in that case was whether 
the Commissioner of the General Land Office and 
the Secretary of the Interior had the power to con¬ 
sider the validity of a lieu-selection application and 
whether any title to the selected land existed in the 
selector prior to approval of the application by 
them. In the course of its opinion the court! said: 

There must be a decision made somewhere 
regarding the rights asserted by the selector 
of land under the act before a complete 
equitable title can exist. The mere filijng of 
papers cannot create such title. The Appli¬ 
cation must comply with and conform to the 
statute, and the selector cannot decide the 
question for himself. (P. 312 of 190 U. S.) 

The court went on to determine that the Commis¬ 
sioner and the Secretary, being intrusted with the 
administration of the public-land laws, wer^ the 
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proper persons to decide if the application were 
sufficient under the statutes. So, too, in the present 
case someone must determine if the desert-land 
declaration conforms to the statute, or, more spe¬ 
cifically, whether an actual and available source of 
water and a sufficient jfian for irrigation are desig¬ 
nated as required by the statute. Inasmuch as they 
are charged with the duty of administering the 
public-land laws, it becomes not only the power but 
also the duty of the Commissioner and the Secre- 
tary, this appellee, to make that determination. 
And certainly, as said in the Cosmos case, the ap¬ 
plicant cannot decide the question for himself. 

4. The general regulations of the Department of the 
Interior, originally promulgated in 1914 and con¬ 
sistently adhered to by succeeding Secretaries of the 
Interior, are in strict accordance with the statutory 
requirements and appropriate for the administration 
of the desert-land laws 

The departmental regulations, quoted supra, 
which have been continuously effective for over 
twenty years, are in strict accord with the legisla¬ 
tive requirement that a plan sufficient to irrigate 
the land thoroughly and a source of water adequate 
to accomplish that irrigation must be designated 
at the time a desert-land declaration is filed. So, 
too, are they consistent with the power and duty 
imposed on the Commissioner of the General Land 
Office and the Secretary of the Interior to deter¬ 
mine the sufficiency and adequacy of the plan and 
water supply. 
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Paragraph 12 of the regulations merely requires 
the designation of the source of water and thb sub¬ 
mission of evidence that the declarant already has 
secured a right to the use of waters from) that 
source or that those waters will be available tp him 
when actually needed for the effectuation of the 
plan thoroughly to irrigate the land. Certainly the 
appellee could require no less, for in no other man¬ 
ner can he determine as required by the statute, 
that the source of the water is an availably one 
sufficient to allow of thorough irrigation of the land 
in accordance with the required plan of whiqh the 
source of water is a part. 

Paragraph 13 of the regulations, so far as perti¬ 
nent to the case, merely requires the submission of 
evidence that the designated source, from which 
the declarant can secure his water, actually has 
water to supply to him. It also provides for itaves- 
tigation by departmental employees of the exist¬ 
ence of the water. Here again the regulator^ re¬ 
quirements are only in accord with, and aimed at 
the administration of, the statutory mandate that a 
plan of irrigation with an available supply of 
water, sufficient in the judgment of the Secretary, 
must be submitted with the declaration. The regu¬ 
lations only prescribe that there be submitted evi¬ 
dence on which the Secretary may make the neces¬ 
sary determination, and provide a mechanisip to 

facilitate that determination. 

The necessity of regulations such as those is ap¬ 
parent. In their absence no real administr4tion 
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would be possible of those provisions of the desert- 
land laws which are in issue. Also, in their absence 
persons who had no real intention of reclaiming the 
land or who could not reclaim it because of lack of 
water could prevent for four years the disposition 
or use by the United States of the public lands 
covered bv the declaration. If entries could be 
made in such circumstances, they could be used for 
speculative purposes inconsistent with the intent of 
Congress to provide for irrigation and reclamation 
of public lands which are desert in character. Cf. 
Chaplin v. United States, 193 Fed. 879. As stated 
bv the Secretarv of the Interior in his opinion on 
this very case (Defendant’s Exhibit “C”, R. 
17-20): 

It would be unreasonable to hold that the 
Department must allow entry on desert-land 
applications without questioning or looking 
into the alleged sources of water supply for 
irrigation. Allowance of desert land entries 
without such inquiry or investigation has 
been, and would be, an open door to specula¬ 
tion and fraud. Lands could and would be 
segregated and held for years without anv 
possibility or intent of effecting reclamation. 

That those considerations are not mere straw men 
raised by the imagination of the appellee or pre¬ 
ceding Secretaries of the Interior is amply evi¬ 
denced by the conference report to the House of 
Representatives on the act of 1891, which report 
has been previously discussed. The purpose of the 




27 


act was to insure actual reclamation and to prevent 
speculation. The requirements of the departmen¬ 
tal regulations are necessary and appropriate to 
effectuate that purpose. 

Those requirements and the statutes on which 
they are founded are not an imposition op the 
rights of the innocent in order to secure a more 
effective remedy against the guilty (Appellant's 
Brief, pp. 23, 24). Congress can prescribe the cir¬ 
cumstances in which rights in the public domain 
can be acquired or it can refuse to allow those 
rights at all. In this instance it has prescribed 
only that those who in good faith intend to reclaim 
the land can institute rights to public desert land. 
And anyone who in good faith has that intention 
is not burdened by a requirement that he pla}i his 
method of irrigation and make sure that water is 

o 

available prior to the institution of his right. 

5. The action of the appellee in rejecting the appellant’s 
declaration for desert-land entry was taken in strict 
accord with the provisions of the general depart¬ 
mental regulations and, consequently, in strict ac¬ 
cord with the statutory provisions 


No contention is made in this case that the 


Sec¬ 


retary of the Interior, the appellee, did not a(it in 
accordance with the provisions of the general de¬ 
partmental regulations. In those circumstances it 
is necessary to do no more than say that the record 
amply demonstrates that his actions were in ac¬ 
cord with those regulations. 
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Since it has already been pointed out that the 

regulations, insofar as pertinent in this case, are 

authorized and necessary under the desert-land 

& 

statutes, nothing more need be added at this point 
unless it is to refute the appellant’s argument that 
Rush Creek is the designated source of water and 
that, since waters still flow in that creek, the Secre¬ 
tary’s rejection of the declaration was improper 
(Appellant’s Brief, pp. 17-20). The appellant 
does not deny that the Rush Creek Mutual Ditch 
Company is the designated source of water supply 
or that she, under the plan submitted with the decla¬ 
ration, would purchase the water from that com¬ 
pany. For the purposes of this case it matters not 
whether the ultimate source of the water is Rush 
Creek. Under the plan and designation submitted, 
the appellant’s right to water is dependent on con¬ 
trol of the waters of Rush Creek bv the Rush Creek 
Mutual Ditch Company through its affiliated water 
company, the Sierra Land and Water Company 
(see the statement of facts, supra, p. 3, and the 
record references therein contained). The right of 
those companies to the waters of Rush Creek was 
controverted at the time this declaration was filed 
and has since been finally denied recognition bv the 
Supreme Court of California. Sierra Land and 
Water Co. v. Cain Irrigation Co., 25 Pac. (2d) 223. 
Consequently, whether the Rush Creek Mutual 
Ditch Company be the source of water or whether 
Rush Creek be the source of water, it is clear that 
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no water is available to the appellant in the maijmer 
and from the source designated in her application. 
If the company can secure water from some p^ace 
other than Rush Creek or the appellant can secure 

water from some place or person other than ! the 

i 

company, then conceivably the declaration wc|uld 
be allowable if accompanied by a designatioij of 
that other method of securing water and by evi¬ 
dence of its practicability. But the declaration 
filed was accompanied by no such designation or 
evidence; no request to amend or refile has b^en 
made; and no new designation or evidence has even 
been suggested to this court except by vague intima¬ 
tions untranslated into actualitv. I 

■■ I 

6. Any conceivable doubt as to the authority of the 

Secretary of the Interior to make and enforce ,the 
regulations under which he acted in this case is 
removed by congressional recognition and sanction 
of those regulations by the enactment of the actl of 
March 4,1915 (38 Stat. 1138) 

Section 5 of the act of March 4, 1915 (38 Stat. 
1138, 1161), quoted supra, provides for three ty]pes 
of relief for desert-land entrymen who have been 
unable to effect actual reclamation of the land 
within the period allowed by preceding statutes. 
In the first place, additional time may be allowjed 
if it appears that reclamation can subsequently be 
effected; in the second place, the entryman may be 
allowed to carry his entry to patent under the 
homestead laws without proof of reclamation if 
44 there is no reasonable prospect that, if the exten- 
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sion allowed by this act or any existing law were 
granted^ lie would be able to secure water sufficient 
to effect reclamation of the irrigable land in his 
entry or any legal subdivision thereof”; in the 
third place, he may be permitted to purchase the 
land in his entry if there is no reasonable prospect 
of securing water sufficient to irrigate the land or 
any subdivision thereof. It is the provision for 
the latter two types of relief which is most per¬ 
tinent. The entry can be passed to patent under 
the homestead laws or can be purchased only if 
there is no reasonable prospect of securing water to 


reclaim the land and only if the entry were made 
prior to July 1, It) 14. The significance of that limi¬ 


tation as to the time of making the entrv is that 


on July 1, 1914, the departmental regulations of 
March 23, 1914, had become effective in requiring 
a showing at the time of filing a desert-land decla¬ 
ration that a supply of water adequate to accom¬ 
plish reclamation of the land was available to the 
prospective entryman, whereas no such require¬ 
ment had been exacted by the Department previ¬ 
ously. Consequently there was no occasion for re- 
lief of those who made entry subsequent to July 1, 
1914, since under the regulations their declarations 
would not have been allowed in the absence of a 


convincing showing that sufficient water was avail¬ 
able to them. It is precisely those regulations 
which the appellant now maintains are unauthor¬ 
ized by Congress. 



31 


The legislative history of the act of March 4, 
1915, leaves no room for doubt that Congress rec¬ 
ognized and approved the regulations here in issue 
as indicated above. It also leaves no doubt tjhat 
the Department of the Interior’s prior practice in 
allowing desert-land declarations without evidence 
of a sufficient and available source of water ^jvas 
itself unauthorized under the act of March 3, 1^91, 
supra. | 

On February 27,1915, the Committee on the Public 
Lands reported to the House of Representatives on 

H. R. 19097, a bill to grant an extension of time to 

■ 

desert-land entrymen in which to make final pr^of 
(Congressional Record, Vol. 52, p. 4888). That re¬ 
port (Xo. 1464, House of Representatives, 63d Con¬ 
gress, 3d Session) has been set out in full in the 
Appendix to this brief so that ready reference may 
be made to it. From that report the following per¬ 
tinent facts appear: H. R. 19097, as originally in¬ 
troduced, provided only for the extension of ti^ne 
within which to effect reclamation of the land in 
certain meritorious cases. In response to a request 
by the Chairman of the Committee on Public Landis, 
the Acting Secretary of the Interior submitted a re¬ 
port on the bill in the form of a letter dated Febru¬ 
ary 24, 1915. In that report he recommended that 
the bill as submitted to him be not enacted but that 
a substitute bill, drafted in the Department and 
submitted with his letter, be enacted in its stead. 
That substitute bill was in three paragraphs or sqc- 
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tions: the first allowed an extension of time to re¬ 
claim the land in meritorious cases if the entry had 
been made prior to July 1, 1914, and if there was 
reasonable prospect of being able to effect reclama¬ 
tion within the extended period; the second allowed 
the entry to be passed to patent under the home¬ 
stead laws if it had been made prior to July 1,1914, 
and if there were no reasonable prospect of secur¬ 
ing water for irrigation within permissible periods 
of extension under the desert-land laws; and the 
third allowed the entryman to purchase the land 
on the same conditions expressed in the second 
paragraph. (That substitute bill submitted by the 
Acting Secretary is exactly identical with the per¬ 
tinent provisions of the act of March 4, 1915, 
supra.) In his letter the Acting Secretary ex¬ 
plained the proposed substitute bill and clearly 
stated that relief other than mere extension of time 
within which to effect reclamation was required in 
many instances because the entryman had no pros¬ 
pect of ever getting the water necessary to the ac¬ 
complishment of that reclamation. It was also rec¬ 
ognized that the entries in many such cases had 
been improvidently allowed inasmuch as it “is ob¬ 
vious that it was never the purpose of the desert- 
land law to permit the making of entries for lands 
incapable of reclamation/' Then the Acting Sec¬ 
retary stated that, to remedv the situation which 
created the demand for relief in such cases, the reg¬ 
ulations of March 23, 1914, had been promulgated 
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requiring, “ before allowing any desert-land eptry 
of record, a convincing showing of a practical and 
feasible scheme of reclamation and of a supply of 
water adequate for that purpose/’ He then urged 
the passage of the last two paragraphs of his pro¬ 
posed bill as necessary to give needed relief to tfyose 
who could get no water and who had been allowed 
to enter land prior to the operative date of the new 
departmental regulations without the subsequently 
required showing of the availability of the neces¬ 
sary supply of water. 

As the committee report further shows, the 
recommendation of the Acting Secretary of the 
Interior was adopted to the extent that the com¬ 
mittee recommended to the House that all of the 
then existing bill be deleted and that the first tjwo 
paragraphs or sections of the substitute bill be in¬ 
serted in lieu thereof in the identical language 
recommended by the Acting Secretary. Although 
the proposed third paragraph or section was not 
recommended by the committee, that did not jle- 
tract from the recognition of the departmental 
regulations of March 23, 1914. Those regulations 
continued to form the basis of the limitations fbied 
on the relief proposed in the second paragraph or 
section. 

On March 3, 1915, the bill was called up lior 
debate on the floor of the House. At that time Con¬ 
gressman Fitzgerald stated that the substance of 
the bill had been taken care of in the general defi- 
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eiency appropriation bill, after which statement 
further consideration of H. R. 19097 was dropped 
(Congressional Record, Vol. 52, p. 5464). 

As Congressman Fitzgerald stated, the matter 
had been taken care of in the deficiency appropria¬ 
tion bill as a part of which it was enacted into law. 
It is that bill which is the act of March 4, 1915, 
supra. These provisions for the relief of desert- 
land entrvmen were added to that bill bv amend- 
ment made on the floor of the Senate. The amend¬ 
ment was offered bv Senator Shafroth whose onlv 
explanation or comment was: “I want to say that 
this is approved by the Secretary of the Interior.” 
Immediately after that statement, and without de¬ 
bate, the amendment was agreed to by the Senate 
(Congressional Record, Vol. 52, p. 5100). Senator 
Shafroth’s statement as to the Secretary’s ap¬ 
proval iwas obviously correct, inasmuch as his 
amendment was exactly identical with the proposed 
bill submitted bv the Acting Secretary to the Pub- 
lie Lands Committee of the House. All three para¬ 
graphs of the Secretary’s proposed bill were incor¬ 
porated in that amendment. 

After the desert-land amendment had been in¬ 
corporated in the deficiency appropriation bill no 
further discussion of it was had other than Con¬ 


gressman Fitzgerald's reference to its incorpora¬ 


tion, which ended consideration of the independent 
bill H. R. 19097 on which the Secretary’s report had 


been given. A committee of conference between 
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the Senate and the House made a hasty report (No. 
1503) in anticipation of the impending closing of 
the session, recommended the adoption by both 
Houses of the desert-land amendment, among oth¬ 
ers, without comment on it, and both Houses agreed 
to that report without debate of or comment on the 
desert-land provisions (Senate — Congressional 
Record, Vol. 52, pp. 5331-5338, House—Congres¬ 
sional Record, Vol. 52, pp. 5460, 5461). 

In those circumstances it is clear that the desert- 
land provisions of the act of March 4, 1915, supra, 
are not only those recommended by the Department 
of the Interior, but also were enacted in reliance on 
the Acting Secretary's recommendation that relief 
of entrymen who filed prior to July 1, 1914, was 
necessary in those instances in which they could 
secure no water, but that no such relief for those 
who filed subsequent to that date was appropriate 
inasmuch as departmental regulations then | re¬ 
quired, in accordance with prior law, a convincing 
showing of irrigability and adequacy of an avail¬ 
able water supply before entry would be allowed by 
acceptance of a desert-land declaration. 

From a consideration of that legislative history 
it is clear that the only pertinence of the limitation 
of relief to those who filed prior to July 1, 1914, is 
based on the very departmental regulations which 
are attacked in this case as being unauthorized by 
Congress. Consequently there can be no room for 
doubt that Congress has recognized, sanctioned 
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and approved those regulations. No other conclu¬ 
sion is possible since the desert-land amendments 
of the act of March 4, 1915, are actually founded 
on those regulations. Certainly, then, there is no 
place for any contention that the Secretary acted 
without authority in rejecting the appellant’s 
desert-land declaration for noncompliance with 
those regulations. 

7. Even if it were not clear that the regulations and the 
action thereunder were authorized and required by 
the statutes and not clear that they had been recog¬ 
nized and sanctioned by Congress in the act of 
March 4, 1915, nevertheless this Court will not dis¬ 
turb them, since they are not inconsistent with 
statute, are based on a reasonable interpretation 
of lorig standing, are reasonable in themselves, and 
are not subject to review’ in an action seeking the 
extraordinary writ of mandamus 

It is submitted that the discussion presented 
heretofore conclusively points out that the act of 
March 3, 1877, as amended by the act of March 3, 
1891, clearly authorizes and requires the ques¬ 
tioned regulations of the Department of the In¬ 
terior and the appellee’s action under those regu¬ 
lations in refusing to accept or approve the 
appellant's desert-land declaration. That previous 
discussion also conclusively points out that Con¬ 
gress, by the enactment of the act of March 4,1915, 
clearly recognized and sanctioned those regulations 
and actions, thus removing any conceivable vestige 
of doubt concerning their propriety. 
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In such circumstances there is no need foi* an 
extended discussion of the power of the Secretary 
of the Interior to make appropriate regulations 
and the scope of that power where the statutory 
provisions are not clear. Nor is there need for 
extended discussion of the propriety of an action 
seeking the extraordinary writ of mandamus in a 
case where the statutes controlling the official 
sought to be mandamused are not clear in mean¬ 
ing. Consequently, only summary arguments will 
be made on those points with reference to the ap¬ 
pellee's brief in the companion case of Sierra Land 
and Water Co. v. I ekes (No. 6445) in which the 
discussion is expanded and the authorities 
reviewed. 

It is well established that the Secretary of the 

•/ 

Interior has authority to make appropriate regula¬ 
tions concerning the administration of the public- 
land laws, that authority being limited by the don- 
cepts that the regulations must not be inconsistent 
with the clear provisions of the statutes in the lad- 
ministration of which they are promulgated, that 
they must be based on a reasonably possible inter¬ 
pretation of those statutes, and that they must be 
reasonable in themselves (Section 2 of the Argu¬ 
ment in AjDpellee’s Brief in the Sierra Case). The 
preceding discussion in this brief indicates clearly 
that none of those limitations has been trans¬ 
gressed by the regulations in this case. Certainly 
these regulations are not inconsistent with 
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clear statutory provision and equally certainly they 
are based on a reasonably possible, if not the only 
possible, interpretation of the desert-land statutes. 
So, too, are they reasonable in themselves in that 
they only require evidence that the declarant in¬ 
tends to, ;and can, reclaim the land as required by 
the statutes. All of the authorities cited and dis¬ 
cussed in section 3 of the argument in the appellee's 
brief in the Sierra case (No. 6445) are pertinent 
here and support the validity of these regulations. 
One of those authorities, however, is deserving of 
special notice here. 

In United States v. Moreliead, 243 U. S. 607, the 
trial court had dismissed an indictment for perjury 
on the ground that the affidavit, in the making of 
which the alleged perjury existed, was not required 
by any statute but was required only by an unau¬ 
thorized regulation of the Department of the In¬ 
terior. The affidavit had been filed in support of 
an application for a soldier's homestead preference 
and, as required by the departmental regulations, 
contained statements that the claim was made for 
the applicant's own benefit, for the purpose of 
actual settlement on and cultivation of the land, 
and not for the benefit of any other person, and 
that the agent who filed the claim had no interest in 
it. Those statements were the ones alleged to be 
false. In reversing the decision below, the Su¬ 
preme Court recognized the fact that the regula¬ 
tions had not been effective for the entire period of 
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existence of the soldiers’ homestead preference 
statutes and that their adoption was motivated by 
the development of speculation in preference rights 
when no such requirements were imposed. iThe 
court, speaking through Mr. Justice Brandeis, dp- 

held the validity of the regulations, saying: 

. 

Defendant contends that this regulation, 
which has been enforced continuously ifor 
nearly thirty-five years, is invalid. Sijnce 
the Land Department is expressly charged 
with the duty of enforcing the public-l^nd 
laws by appropriate regulations and the reg¬ 
ulation in question was duly promulgated, 
the assertion of its invalidity must be predi¬ 
cated either upon its being inconsistent w^th 
the statutes or upon its being in itself unrea¬ 
sonable or inappropriate. That the require¬ 
ment of the soldier’s affidavit to the fapts 
essential to the existence of any right of the 
applicant under the law is both reasonable 
and appropriate, can scarcely be doubted. 
United States v. Smull, 236 U. S. 405, 411; 
United States v. Bailey, 9 Pet. 238, 255. 
But defendant urges that the regulation is 
inconsistent with the statute in that it adds 
to the requirements of the statute still 
another condition to be performed befojre 
the soldier can acquire his homestead; a^id 
hence is legislation, not regulation. But tbe 
regulation does not add a new requirement 
in exacting the affidavit, as in Williamson 
v. United States , 207 U. S. 425, 458-462. Jt 
merely demands appropriate evidence th&t 
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* 


the proceeding is initiated—as the statute 
requires it must be throughout conducted— 
in good faith for the single purpose of ac¬ 
quiring a homestead. (243 U. S. at 613,614.) 

That decision and that language are directly ap¬ 
plicable to this case. The validity of the regula¬ 
tions was not impaired by the fact that they were 
adopted subsequent to, and not contemporaneously 
with, the statutes toward the administration of 
which they were aimed. In both cases the regu¬ 
lations are of long standing. The necessity for the 
adoption of the regulations here, as in that case, 
arose from the disorderliness of administration of 
the statutes in their absence. And the regulation 
here, as in that case, merely demands appropriate 
evidence i that the proceeding is initiated—as the 
statute requires it must be throughout conducted— 
in good faith for the single purpose of reclaiming 
the land for cultivation by irrigating it with water. 

It follows that these regulations are valid, even if 
the statutory autlioritv for them be considered as 
not entirely clear. Obviously, then, the court will 
not issue the extraordinary writ of mandamus in 
this case to compel the Secretary of the Interior to 
accept the appellant's desert-land application con¬ 
trary to the provisions of those regulations. 

As to the issuance of the writ of mandamus, vet 
another point deserves mention. The writ is not 
availablei to compel an administrative officer to in¬ 
terpret a statute of doubtful meaning in a manner 
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contrary to that in which he has interpreted it in 
the exercise of his duty to administer it. ( r phis 

i 

point is fully developed in section 5 of the Argu¬ 
ment in Appellee’s Brief in the Sierra case.) j In 
such a case the interpretation of the statute is a 
matter within the discretion of the officer which 
cannot be controlled by mandamus. Wilbut v. 
United States ex rel. Kadrie, 281 U. S. 206, j218, 
219. The pertinent limitations on the writ of man¬ 
damus are well defined in United States ex rel . |l/c- 
Lennen v. Wilbur, 283 U. S. 414. In that case|the 
court was considering the propriety of the action 
of the Secretary of the Interior in refusing to i^sue 
permits to prospect for oil and gas on the public 
domain. Said the court: 

i 

i 

The answers aver “that under the Act 
[1920] the granting of a prospecting permit 
for oil and gas is discretionary with the Sec¬ 
retary of the Interior, and any application 
may be granted or denied, either in part or 
in its entirety, as the facts mav be deemed, to 
warrant.” Having examined the Act, we 
cannot say that by any clear and indisputa¬ 
ble language it refutes his position. Cer¬ 
tainly there is ground for a plausible, if hot 
conclusive, argument that so far as it relates 
to the leasing of oil lands it goes no further 
than to empower the Secretary to execute 
leases which, exercising a reasonable discre¬ 
tion, he may think would promote the public 
welfare. 
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It is unnecessary now to declare the pre¬ 
cise meaning of the relevant provisions of 
the Act. * * * Looking only at its 

words one may interpret section 13 as the 
Secretary says he did. And this conclusion 
is aided by consideration of his general 
poivers over the public lands as guardian of 
the people. * * * 

Under the established rule the writ of 
mandamus cannot be made to serve the pur¬ 
pose of an ordinary suit. It tv ill issue only 
where the duty to be performed is minis¬ 
terial and the obligation to act peremptory, 
and plainly defined. The law must not only 
authorize the demanded action, but require 
it; the duty must be clear and indis¬ 
putable. * * *. (Italics added.) (pp. 

419, 420 of 283 U. S.) 

Looking at the words of the statutes in the present 
case certainly one may interpret them as the Sec¬ 
retary has and as his predecessors have for twenty 
years. Nor can one find any peremptory or plainly 
defined duty cast on the Secretarv by these statutes 
to accept and approve desert-land declarations 
where no water for the reclamation of the lands is 
available. Actually a contrary duty to reject such 
applications is more plausibly, if not conclusively, 
evidenced bv the statutes. 

CONCLUSION 

Based on the foregoing authorities and reason¬ 
ing, it is submitted that the regulations and the 
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action taken thereunder in rejecting the appel¬ 
lant's desert-land declaration are in strict accjord 
with the statutory provisions and are authorized 
if not actually required by those provisions; that, 
assuming them not to be clearlv authorized orj re- 
quired by the act of 1877, as amended by the act 
of 1891, they have been recognized and sanctioned 
by the act of 1915, and thus cannot now be attacked 
as unauthorized; that, again assuming them not 
clearlv authorized, tliev are nevertheless valid be- 
cause reasonable in themselves and based on a Rea¬ 
sonable construction of the statutes not inconsist¬ 
ent with any of the provisions of those statuses; 
and that they, being not arbitrary or capricibus 
and being based on a possible if not a necessary 
construction of the statutes, will not be reviewed 
or disturbed by the court on petition for the ex¬ 
traordinary writ of mandamus. 

For those reasons the order appealed from ^ T as 
correct and should be affirmed. 

Respectfully submitted. 

Nathan R. Margold, 

Solicitor Department of the Interior, 
Frederic L. Kirgis, 

Assistant Solicitor, 

Department of the Interior, 

Attorneys for Appellee. 




APPENDIX 


[House Report No. 14(14. Sixty-third Congress. Third Session] 


RELIEF OF DESERT-LAND ENRTYMEN 


February 27, 1915.—Committed to the Commit- 
tee of the Whole House on the state of the Union 
and ordered to be printed. 

Mr. Taylor of Colorado, from the Committee on 
the Public Lands, submitted the following report 
[to accompany H. R. 19097]. 

The Committee on the Public Lands, to which 
was referred the bill (H. R. 19097) granting a fur¬ 
ther extension of time to entrvmen in which to 

* 

make final proof under desert-land laws, having 
had the same under consideration, respectfully 
recommend that it be amended as follows: 

First. Bv striking out all thereof after the enact- 
ing clause and inserting in lieu thereof the follow¬ 
ing: 

o 

That the Secretary of the Interior mav, in 
his discretion, extend the time within which 
final proof is required to be submitted upon 
any lawful pending desert-land entry made 
prior to July first, nineteen hundred and 
fourteen, such extension not to exceed three 
years from the date of allowance thereof: 
Provided, That the entryman or his duly 
qualified assignee has, in good faith, com¬ 
plied with the requirements of law as to 
yearly expenditures and proof thereof, and 
shall show, under rules and regulations to be 
prescribed by the Secretary of the Interior, 

( 44 ) 
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that there is a reasonable prospect that, if 
the extension is granted, he will be abU to 
make the final proof of reclamation, irriga¬ 
tion, and cultivation required by law: Pro¬ 
vided further, That the foregoing shall ap¬ 
ply only to cases wherein an extension or 
further extension of time may not properly 
be allowed under existing law. 

Sec. 2. That where it shall be made to ap¬ 
pear to the satisfaction of the Secretary of 
the Interior, under rules and regulation^ to 
be prescribed by him with reference to any 
lawful pending desert-land entry made prior 
to July first, nineteen hundred and fourteen, 
under which the entryman or his duly quali¬ 
fied assignee under an assignment mi.de 
prior to the date of this act lias, in good 
faith, expended the sum of $3 per acre in the 
attempt to effect reclamation of the land, that 
there is no reasonable prospect that, if the ex¬ 
tension allowed by this act or any existing 
law were granted, he would be able to secure 
water sufficient to effect reclamation of the 
irrigable land in his entry or any legal sub¬ 
division thereof, the Secretary of the In¬ 
terior may, in his discretion, allow such en¬ 
tryman or assignee five years from notice 
within which to perfect the entry in the man¬ 
ner required of a homestead entryman. 

Second. And that the title be amended by strik¬ 
ing out all thereof and inserting in lieu thereof the 
following: “For the relief of certain desert-land 

entrymen.” 

* 

And that as so amended the bill do pass. 

This bill was submitted to the Department of the 
Interior for consideration, and the Secretary Las 
reported thereon as follows: 

I 

, 

I 
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Department of the Interior, 

; W(Islington, February 24 , 1915. 

Hon. Scott Ferris, 

Chairman Committee on the 
Publie Lands. 

House of Representatives. 

My Dear Mr. Ferris: In response to your 
request of February 3, 1915. I have the 
honor to submit the following report on H. 
R. 19097, introduced by Mr. Seldomridge, of 
Colorado: 

It is proposed in this bill to confer upon 
the Secretary of the Interior the discretion 
to grant to anv desert-land entrvman a fur- 
ther extension of time within which to make 
final proof, provided that such entryman 
shall, by his corroborated affidavit, show to 
the satisfaction of the Secretary that be¬ 
cause of unavoidable delay in the construc¬ 
tion of irrigation works intended to convey 
water to the land embraced in his entrv he 
is, without fault on his part, unable to make 
the proof of reclamation and cultivation re¬ 
quired by law within the time limited there¬ 
for. It is further provided in the bill that 
the extension shall not be granted for a pe¬ 
riod of more than three years: that the total 
extension of the statutory period allowable, 
including that permitted by existing statutes 
of general or local application, shall be lim¬ 
ited to nine years in the aggregate, and that 
contests initiated for a valid existing reason 
shall not be affected by the proposed act. 

There are in force three general statutes 
authorizing this department to extend the 
statutory period on desert-land entries, 
namely, the act of June 27, 1906 (34 Stat. 
519, sec. 5), providing for such extension 
where the land is within the exterior limits 
of a withdrawal or project under the act of 
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June 17, 1902 (32 Stat. 388), and the entity- 
man is hindered, delayed, or prevented from 
reclaiming* the tract by the operations of tjie 
Government; the act of March 28, 1908 (^5 
Stat. 52, sec. 3), providing for an extension 
of time not to exceed three years where, be¬ 
cause of unavoidable delay in the construc¬ 
tion of irrigation works intended to convey 
water to the entered lands, the claimant i|s, 
without fault on his part, unable to mal^e 
proof of reclamation within the usual pe¬ 
riod ; and the act of April 30, 1912 (37 Stat. 
106), providing for a further extension df 
time, not to exceed three years, upon the con¬ 
ditions and limitations set forth in the bijll 
under consideration, except that the aggre¬ 
gate extension that may be granted is sijx 
instead of nine years. j 

Statutes of special or local application, 
authorizing extensions of time for the sub¬ 
mission of final proof in desert-land case^, 
have been enacted, namely, the acts of Feb¬ 
ruary 28, 1911 (36 Stat. 960), January 2q, 
1912 (37 Stat. 56), and October 30, 191<jl 
(38 Stat. 234), all predicated upon unavoid¬ 
able delay in the construction or operatioijL 
of the irrigation works intended to convey 
water upon the lands entered. | 

There has been introduced in the present 
Congress a bill, S. 3053, which, in effect, pro¬ 
poses to make the act of October 30, 1913, 
supra, of general application. There has 
also been introduced a bill, H. R. 20035, ap^ 
plicable only to parts of Fresno and Kings 
Counties, Cal., providing for extensions of 
time for three years upon desert-land entries 
where the claimant has expended $3 per 
acre in the reclamation of the land, but lias 
been unable to obtain sufficient water for 
irrigation. ! 
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The effect of the bill now under consider¬ 
ation, if enacted into law, would be merely 
to authorize extensions of time aggregating 
nine instead of six years, upon the conditions 
prescribed by existing law. This, added to 
the statutory period of four years, would 
allow a desert-land entryman 13 years within 
which to reclaim the land and submit final 
proof. In my judgment, the bill, in its pres¬ 
ent form, is too narrow in its scope, and 
would afford relief to but a small class of 
those who are entitled to equitable considera¬ 
tion at the hands of Congress. 

In the administration of the desert-land 
law and of the several statutes above named 
providing for extensions of time within 
which to submit final proof, the department 
has found that the difficulties and hardships 
confronting entrymen are often due to other 
causes than delay in the construction or op¬ 
eration of irrigation works. In a very large 
proportion of desert-land entries the claim¬ 
ant is confronted bv the fact, after having 
expended large sums upon the land, that a 
supply of water adequate to the irrigation 
of the land cannot be obtained. Sometimes 
this is due to prior appropriations of the 
water; in other cases it is shown that the 
tract was never irrigable from any known 
source of water supply. In the class of cases 
last named entries were, of course, improvi- 
dently allowed under showings deemed ac¬ 
ceptable under the regulations then in force. 
It is obvious that it was never the purpose 
of the desert-land law to permit the making 
of entries for lands incapable of reclamation, 
i In order to remedy the condition that has 
created the demand for this relief legislation, 
the department, by the circular of March 23, 
1914 (43 L. D., 203) directed the registers 
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and receivers of the various land offices) to 
require, before allowing any desert-lgnd 
entry of record, a convincing showing of a 
practicable and feasible scheme of reclarjna- 
tion and of a supply of water adequate for 
that purpose. Entries allowed prior to the 
adoption of this rule remain, however, to! be 
disposed of, and it is to this class especially 
that I would invite consideration of Con¬ 
gress at this time. 

I have prepared, and submit herewith, a 
general bill for the relief of desert-land 
entrymen, which will, it is believed, provide 
for every case entitled to equitable consid¬ 
eration. | 

It will be observed that in the first section 
of the bill herewith submitted the Secretary 
of the Interior is given authority to extend 
the time of final proof for three years in hll 
cases where the entryman or his duly quali¬ 
fied assignee has, in good faith, complied 
with the requirements of law as to yearly 
expenditures and proof thereof, and shall 
show that there is a reasonable prospect, if 
the extension is granted, that he will be al}le 
to make the final proof of reclamation, irri¬ 
gation, and cultivation required by lajv. 
Relief under this section is extended to laV- 
ful pending desert-land entries made prikr 
to July 1, 1914, and onlv to those casks 
wherein an extension or further extension 6f 
time may not properly be allowed under ex¬ 
isting law. The date, July 1, 1914, is 
adopted because at that time the regulations 
upon which the department is proceeding 
had been put in operation and were gen¬ 
erally understood, and more especially be¬ 
cause it is believed that the proposed bill 
should extend relief to meritorious cases 
that have arisen, and should not invite fu- 
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ttire laxity in the administration of the 
desert-land law. 

i Sections 2 and 3 of the bill herewith sub¬ 
mitted propose to allow desert-land entry- 
men, in cases where water sufficient for the 
reclamation of the irrigable land in the 
entrv or anv legal subdivision thereof can- 
not be obtained, to perfect the entry in the 
manner required of a homestead entryman, 
namely, residence, cultivation, and improve¬ 
ment. or improvement and cultivation, as 
the case may be; or at the entrvman’s elec- 
tion, to pay 50 cents per acre for each acre 
embraced in the entry and thereafter to per¬ 
fect such entry upon proof that he has upon 
the tract permanent improvements con¬ 
ducive to the agricultural development 
thereof of the value of not less than $1.25 
per acre, and that he has, in good faith, used 
tlie land for agricultural purposes for three 
years and the payment to the receiver, at the 
time of final proof, of 75 cents for each acre 
of the land. Relief under these sections is 
limited also to pending desert-land entries 
made prior to July 1, 1914, and is further 
restricted to an entryman or his duly quali¬ 
fied assignee under an assignment made 
prior to the date of the act. In my judg¬ 
ment, the latter limitation is wise, not only 
because it will prevent speculation in the 
equities of desert-land claimants, but will 
bring the entrv within the terms of the 
homestead law as to the provisions against 
alienation prior to final proof. 

It is believed that the relief proposed in 
sections 2 and 3 of this bill is in substantial 
harmony with the purposes of the homestead 
and desert-land laws. These are laws en¬ 
acted to facilitate and promote the settle¬ 
ment and development of the public domain. 
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One who has in good faith gone upon a trdct 
in the mistaken belief that it was subject to 
entry and capable of reclamation under the 
desert-land law and has expended time ahd 
money in a fruitless effort has, in my judg¬ 
ment, an equitable claim to the consideration 
of the Government and should be permitted, 
if he desires to do so, to acquire title by com¬ 
pliance with the homestead law, or if this he 
impracticable, by developing the land fqr 
agricultural use and paying the price ush- 
allv exacted of those who avail themselves 
of the commutation provisions of the home¬ 
stead law. 

If possible, this department would be glad 
to see the bill herewith submitted enacted 
at the present session of Congress. 

Cordially yours, 

A. A. Jones, Acting Secretary. 

The substitute bill which the Department of tl|e 
Interior recommended in lieu of the original bijll 
is as follows: 

i 

A BILL For the relief of certain deserj:- 

land entrymen 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That the 
Secretary of the Interior may, in his discre:- 
tion, extend the time within which final 
proof is required to be submitted upon any 
lawful pending desert-land entry madje 
prior to July first, nineteen hundred and 
fourteen, such extension not to exceed three 
vears from the date of allowance thereof: 
Provided, That the entrvman or his duly 
qualified assignee has, in good faith, com¬ 
plied with the requirements of law as td 
yearly expenditures and proof thereof, and 


shall show, under rules and regulations to 
be prescribed by the Secretary of the In¬ 
terior, that there is a reasonable prospect 
that, if the extension is granted, he will be 
able to make the final proof of reclamation, 
irrigation, and cultivation required by law: 
Provided further , That the foregoing shall 
apply only to cases wherein an extension or 
further extension of time may not properly 
be allowed under existing law. 

Sec. 2. That where it shall be made to ap¬ 
pear to the satisfaction of the Secretary of 
the Interior, under rules and regulations to 
be prescribed by him, with reference to any 
lawful pending desert-land entry made prior 
to July first, nineteen hundred and fourteen, 
under which the entryman or his duly quali¬ 
fied assignee under an assignment made 
prior to the date of this act, has, in good 
faith, expended the sum of $3 per acre in 
the attempt to effect reclamation of the land, 
that there is no reasonable prospect that, if 

the extension allowed bv this act or anv ex- 

•/ * 

isting law were granted, he would be able to 
secure water sufficient to effect reclamation 
of the irrigable land in his entrv or anv legal 
subdivision thereof, the Secretary of the In- 
terior may, in his discretion, allow such en- 
trvman or assignee five years from notice 
within which to perfect the entry in the man¬ 
ner required of a homestead entryman. 

Sec. 3. That anv desert-land entrvman or 

% • 

his assignee entitled to the benefit of section 
two of this act may, if he shall so elect 
within sixtv da vs from the notice therein 
provided, pay to the receiver of the local 
land office the sum of 50 cents per acre for 
each acre embraced in the entry, and there¬ 
after perfect such entry upon proof that he 
has upon the tract permanent improvements 
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conducive to the agricultural development 
thereof of the value of not less than $jL.25 
per acre, and that he has, in good faith, lised 
the land for agricultural purposes for three 
years and the payment to the receiver, at the 
time of final proof, of the sum of 75 cents 
per acre: Provided, That in such case final 
proof may be submitted at any time within 
five vears from the date of the entrvmaiTs 
election to proceed as provided in this sec¬ 
tion, and in the event of failure to perfect 
the entry as herein provided, all moneys 
theretofore paid shall be forfeited and the 
entry canceled. 

Your committee carefully considered the recOm- 
mendation of the Department of the Interior and 
decided to adopt the first two sections of the recom¬ 
mended substitute, but under the showing made 
deemed it unnecessary at this time to adopt sect ion 
3, and for that reason the Secretarv’s recommenda- 
tion as to that section was not adopted; but i:he 
other two sections were adopted in the identical 
language recommended by the department. 

The hearings before your committee showed tljiat 
throughout the Western States there are majny 
large irrigation enterprises that have been under¬ 
taken by desert-land entrymen as cooperative asso¬ 
ciations, and that the difficulties and expense of 
completing their reservoirs and canals have been 
very greatly in excess of what was originally con¬ 
templated ; and that their means have been very 
limited; that many other obstacles not originally 
foreseen have occurred; many drawbacks and acbi- 
dents and unavoidable casualties have occurred, 

delaying the construction. In some cases the dams 
* m 

of the reservoirs have washed out several times; in 
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other cases long, protracted, harassing, and expen¬ 
sive and unavoidable litigation has occurred, and 
in innumerable ways conditions entirely beyond the 
control or possible foresight of the desert-land en- 
trymen have arisen that have absolutely prevented 
them from completing their projects within the 

time of the utmost limit bv extension or otherwise 

* 

allowed under the present desert-land law. There 
is now no law that under any condition allows a 
desert-land entryman more than 10 years' time 
from the original tiling within which to acquire and 
perfect his water right and reclaim his land and 
demonstrate his capacity to irrigate the same. In 
thousands of instances it is absolutely a physical 
impossibility to comply with the law and get the 
water within this limit of time. 

It was shown to your committee that hundreds 

and hundreds of desert-land entrvmen have ex- 

%/ 

pended 10 years’ time and all the wav from one or 
two to ten or fifteen thousand dollars apiece in 
money and labor endeavoring with the utmost dili¬ 
gence and good faith to reclaim their desert-land 
entries and comply with the law. Neither the 
desert-land law nor any other law was ever in¬ 
tended to require the performance of utter human 
impossibilities; and where these conditions are 
shown, and there is absolutely no question about 
the entire good faith of all the entrvmen to whom 
this act would apply, your committee feels that in 
good faith and good conscience, and as a matter of 
common fairness and justice to these entrymen so 
situated, they should be given a further extension 
of time and given a reasonable opportunity to re¬ 
claim their lands and comply with the law and per- 
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feet title to their entries. If this relief is denibd r 
their claims will become not only subject to cancel¬ 
lation but they become jumpable, and any adven¬ 
turer or person who is willing to obtain the frujits 
of others’ labor for nothing may take the property 
rights of the bona fide entrymen and their mapy 
years of toil and expenditure of practically all tl^ey 
have. In many cases the homes of the entrymen 
may thus be wrongfully and outrageously taken 
from them by others who have no claim or right 
thereto. Your committee believes that in the in¬ 
terest of the honest administration of the public- 
land laws these entrymen should be relieved fre^m 
the unfortunate position in which they are placed 
without fault of their own. The equities and hard¬ 
ships of entrymen unfortunately placed in this sit¬ 
uation appeal very strongly to your committee, and 
it is earnestly hoped that this legislation will meet 
with the approval of the House and that this bill 
may be speedily enacted into law to prevent t^ie 
forfeiture and loss of the homes and property rights 
of a very large number of worthy citizens who are 
eminently entitled to this relief at the hands of the 
Government. Your committee, therefore, unani¬ 
mously recommends the passage of this bill at this 
session as an emergency measure. j 
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